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Cohen v. San Bernardino Valley College: The Scope of Academic Free- 
dom Within the Context of Sexual Harassment Claims and In-Class 
Speech 


I. INTRODUCTION 


The price of freedom has always been expensive.! 


-Martin Luther King, Jr.- 


Freedom has always been costly. These costs have sometimes included 
limitations on our individual expression, dignity, or liberties. As Louis Me- 
nand writes, “Coercion is natural; freedom is artificial. Freedoms are socially 
engineered spaces which parties engaged in specific pursuits enjoy protection 
from parties who would naturally seek to interfere in those pursuits. One 
person’s freedom is, therefore, always another’s restriction.” 

Within the context of the First Amendment, freedom of speech has not 
been without its own price.* This price is perhaps more expensive because of 
the value we place on the philosophical and constitutional tenets which guard 
free speech.* These philosophical and constitutional tenets are the very prin- 
ciples and foundations upon which America and its democratic institutions 





1. Martin LUTHER KiNG, Jr., THE WorpDs oF MARTIN LUTHER KING, JR. 35 
(1984). 

2. Louis Menand, The Limits of Academic Freedom, in THE FUTURE OF ACADEMIC 
FREEDOM 3 (Louis Menand ed., 1996). 

3. “Congress shall make no law... . abridging the freedom... ” U.S. Const., amend. 
I. 

4. Freedom of speech is based upon philosophical boundaries which are constitution- 
ally, legally, and morally prescribed. Freedom grants individuals certain liberties, and at 
the same time restricts particular forms of speech. Restrictions on speech, such as defama- 
tion, may limit the manner, context, and purpose for which an individual speaks. Never- 
theless, this restriction is another person’s right to be free from remarks which may injure 
his reputation or character. This restriction, which limits one individual’s form of expres- 
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were founded. Thus, “freedom” has become a passionate word, symbolic of 
democracy and all that protects us from governmental tyranny and excessive 
intrusions.° Yet, the tyrannies which cost us our freedom are often subtle. 
These subtle intrusions into our homes, places of employment, and educa- 
tional institutions are sometimes disguised. 

One subtle intrusion or attack upon our freedom is the threat to uninhib- 
ited dialogue and free speech in a classroom setting. This tyranny of censor- 
ship in an educational environment reaches to the very core of our 
democratic principles and the preparation of our citizenry to adequately par- 
ticipate in the American political and economic arenas. As Justice Frank- 
furter noted in his concurrence in Wieman v. Updegraff:° 


The process of education has naturally enough been the basis of hope 
for the perdurance of our democracy on the part of all our great lead- 
ers, from Thomas Jefferson onwards. 


To regard teachers in our entire educational system, from the primary 
grades to the university as the priests of our democracy is therefore not 
to indulge in hyperbole. It is the special task of teachers to foster those 
habits of open-mindedness and critical inquiry which alone make re- 
sponsible citizens, who, in turn, make possible an enlightened and effec- 
tive public opinion. Teachers must fulfill their function by precept and 
practice; . . . they must be exemplars of open-mindedness and free in- 
quiry. They cannot carry out their noble task if the conditions for the 
practice of a responsible and critical mind are denied to them.’ 


The preparation of our citizenry and the molding of our leaders is, there- 
fore, at the very heart of the rigorous discourse which takes place between 
college professors and their students. Ideas central to this exchange include 
the concept of academic freedom and the creation of an academic environ- 
ment which is conducive to learning and the critical thought process.® Aca- 





sion, while protecting another individual’s right to be free from injury, is an example of the 
price we pay for free speech. 

5. See Cass R. Sunstein, A Republic of Reasons, in MODERN CONSTITUTIONAL THE- 
ory: A READER 53 (John H. Garvey & T. Alexander Aleinikoff eds., 3d ed. 1994) (stating 
that the Framers of the American constitution sought to create a system of government 
that would simultaneously counteract three related dangers: the legacy of the monarchy; 
self-interested representation by government officials; and the power of faction, or major- 
ity tyranny). 

6. 344 U.S. 183, 73 S. Ct. 215 (1952) (holding that a statute was unconstitutional 
which required state employees and teachers to sign loyalty oaths stating that they were 
not and had not in the last five years been affiliated with any communist organizations). 

7. Id. at 196, 73 S. Ct. at 221. 

8. By a classroom conducive to learning, I mean a learning environment where stu- 
dents are free to express ideas without the threat of intimidation and coercion. Students 
and faculty have the flexibility to challenge pre-existing beliefs and theories which legiti- 
mately relate and are germane to the subject matter of the course without fear of penalty 
or censorship. Unreasonable penalties and censorship of students may take the form of 
derogatory and harassing comments or the belief that an unfavorable grade, not based on 
one’s academic performance, will result. Unreasonable penalties may also include pres- 
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demic freedom, as it relates to a teacher or instructor, embraces three basic 
elements. These elements include: 1) an instructor’s freedom to conduct re- 
search, 2) to publish the related results, and 3) to openly discuss related sub- 
ject matter in the classroom.’ 

However, there is often a clash between the concept of academic freedom, 
and campus policies which promote an educational environment free from 
intimidation and coercion.‘ Campus sexual harassment policies are an ex- 
ample of policies, designed to promote an educational atmosphere conducive 
to learning, but which have come into conflict with the doctrine of academic 
freedom and a professor’s in-class speech.!! 

Conservative studies indicate that 20 to 30 percent of undergraduate fe- 
male students experience some type of sexual harassment from at least one 
of their professors or an administrator during their undergraduate years.!* 
When definitions of sexual harassment are broadened to include sexist re- 
marks and other forms of gender harassment, the frequency of sexual harass- 
ment among undergraduate women exceeds 75 percent.!? A 1993 survey of 
2.000 doctoral students and 2,000 doctoral faculty revealed that between 15 
percent to 40 percent of faculty and between 5 percent and 35 percent of 
students surveyed had knowledge of someone who had been sexually 
harassed by a faculty member.'* The issue of sexual harassment becomes 
even more complicated when the role of the state or a public university as 
educator is examined in light of the state’s duty as an employer. In particular, 





sure to provide tangible favors or benefits in order to receive a favorable grade or that 
academic outcomes are conditioned on anything other than the student’s educational per- 
formance. Additionally, classrooms conducive to learning promote a free exchange of 
ideas and robust dialogue, not only for students, but also for faculty members. Professors 
are allowed to teach, conduct research, develop sound instructional methods without fear 
of unreasonable interference or sanctioning. 

9. AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS, AMERICAN ASSOCIATION 
OF UNIVERSITY PROFESSORS: POLICY DOCUMENTS AND Reports 3 (1995). See also Walter 
P. Metzger, Profession and Constitution: Two Definitions of Academic Freedom in America 
66 Tex. L. Rev. 1265, 1309 (1989) (defining two types of academic freedom: 1) profes- 
sional academic freedom and 2) constitutional academic freedom). 

10. See, e.g., Dambort v. Central Michigan University, 55 F.3d 1177, 1190 (6th Cir. 
1995) (involving challenges to a discrimination policy that was used to discipline a head 
basketball coach who told his players to “play like niggers on the court”); Silva v. Univer- 
sity of New Hampshire, 888 F. Supp. 293 (D.N.H. 1994) (holding that a University of New 
Hampshire sexual harassment policy which was used to sanction English Professor Silva 
for using a “vibrator” metaphor to describe the concept of “focusing” to his class violated 
Silva’s right to due process and free speech). 

11. See infra, Part IV for a detailed discussion of sexual harassment claims in an edu- 
cational setting and the necessary elements to state such a claim. 

12. See Ropert O. RiGGs ET AL., SEXUAL HARASSMENT IN HIGHER EDUCATION: 
From Conr.ict To Community iv (1993) (citing B.W. DztecH & L. WEINER, THE LECH- 
EROUS PROFESSOR: SEXUAL HARASSMENT ON Campus (1984)). 

13. Td. (citing J.W. Adams et al., Sexual Harassment of University Students 24 J.C. & 
U.L. 484 (1983)). 

14. See COMBATING SEXUAL HARASSMENT IN HIGHER EDUCATION 17 (Bernice Lott 
& Mary Ellen Reilly eds., National Education Association, 1996) (quoting Judith P. Swa- 
zey et al., Ethical Problems in Academic Research 81 Am. SCIENTIST 542-53 (1993)). 
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the need to promote an efficient and effective learning environment for stu- 
dents free from sexual harassment is arguably in conflict with the state’s need 
as an employer to protect a professor’s academic freedom in the classroom.!5 


This dilemma can best be illustrated by Cohen v. San Bernardino Valley 
College.'° Professor Cohen was accused of creating a hostile sexual environ- 
ment by a female student due to his use of obscenities in the classroom, con- 
frontational teaching style, and discussion of issues such as consensual child 
sex and articles he had written for Playboy and Hustler.’ Cohen was sanc- 
tioned by the college based upon a recently adopted sexual harassment pol- 
icy.'® College officials ordered Cohen to attend a sexual harassment seminar, 
warn students of his teaching style, and modify his teaching style.'° After an 
unsuccessful appeal, Cohen filed suit against San Bernardino Valley College 
alleging violation of his free speech rights, academic freedom, and due pro- 
cess.2? Thus, the Cohen case demonstrates the problem that postsecondary 
institutions face as they try to develop sexual harassment policies which en- 
sure that students are free from intimidation and unreasonable discomfort in 
the classroom while protecting academic freedom and critical thinking. 

In deciding whether Professor Cohen’s speech was protected, the district 
court focused upon whether his speech was a “matter of public concern.”?! 
This analysis, commonly referred to as the Pickering-Connick test, has its 
doctrinal origin in Pickering v. Board of Education?? and Connick v. Myers.”? 
Under the Pickering-Connick test, the court focuses on the government as an 
employer and first discerns if the speech in question is of private or public 
concern.” If the public employee’s speech is on a matter of private concern, 





15. See generally BERNICE R. SANDLER ET AL., NATIONAL ASSOCIATION FOR WOMEN 
IN EDUCATION, THE CHILLY CLASSROOM CLIMATE: A GUIDE TO IMPROVE THE EDUCA- 
TION OF WoMEN (1996) (describing the different experiences of women in the classroom 
and ways to improve their experiences through instructional methods, faculty evaluations, 
curricular modifications, and programs for faculty and staff); Ivory Power: SEXUAL Har- 
ASSMENT ON Campus (Michele A. Paludi, ed. 1987) (providing a portrait of the problem of 
sexual harassment on college campuses and methods to tackle these problems); ACADEMIC 
& WorKPLACE SEXUAL HARASSMENT: A RESOURCE MANUAL (Michele A. Paludi & 
Richard B. Barickman, eds., 1991) (discussing the impact of sexual harassment on individu- 
als and institutions, along with individual and legal remedies); SEXUAL HARASSMENT ON 
Campus: ABUSING THE Ivory TOWER (Michele Paludi ed., 1997) (expanding upon her 
book, /vory Power, and devoting a portion of the new book to abuse of power issues in 
consensual relationships between faculty and students). 

16. 92 F.3d 968 (9th Cir. 1996), cert denied, 117 S. Ct. 1290 (1997). For a more thor- 
ough discussion of the Cohen case see infra Part II. C & D. 

17. Cohen, 883 F. Supp. 1407, 1410 (C.D. Cal. 1995). The Ninth Circuit reversed the 
district court’s holding based upon due process grounds. 

18. See infra note 65 and accompanying text. 

19. Cohen, 92 F.3d at 971. 

20. Id. at 969. 

21. Cohen, 883 F. Supp. at 1415. 

22. 391 U.S. 563, 88 S. Ct. 1731 (1968). 

23. 461 U.S. 138, 103 S. Ct. 1684 (1983). 

24. Id. For a good analysis of the flaws in the “public concern” threshold test and its 
serious problems under First Amendment analysis, see Karin B. Hoppmann, Concern with 
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the speech is unprotected and the analysis ends.”° Thus, the government can 
legally regulate purely private speech. However, if the court determines that 
the speech is on a matter of public concern, it engages in a balancing test to 
note if the value of the controversial speech outweighs the state’s interest in 
efficiency or in preventing disruption to the workplace or educational envi- 
ronment.”° The problem with the use of the Pickering-Connick test in a post- 
secondary setting is that it fails to take into consideration the special role of 
the government as an educator. Additionally, the Pickering-Connick test 
does not delineate between the educational mission of elementary/secondary 
education, which includes the transmission of a defined body of knowledge 
and values, in comparison to postsecondary education with its emphasis on 
developing the higher order and critical thinking skills of adult students.’ 
Thus, Part II of this article discusses the tension between in-class speech 
and the need to protect a professor’s academic freedom while still providing 
an atmosphere free from sexual harassment. Cohen v. San Bernardino Valley 
Community College® is used to set the stage and illustrate the complexities 
of the problem. Part II also provides a brief look at encroachments upon the 
modern postsecondary institution and the impact of these encroachments on 
academic freedom. Part III argues that the Pickering-Connick or “matter of 
public concern” doctrine, which is often employed by courts in reviewing a 
public university professor’s speech, is an inappropriate starting point for 
evaluating a hostile environment claim involving in-class speech. The Picker- 
ing-Connick test was developed as an outgrowth of a secondary education 
case involving a teacher’s speech outside the classroom and also “govern- 
ment as employer” litigation. Therefore, it is argued that this test fails to 
take into consideration the state’s educational objectives and higher educa- 
tion’s distinct culture. Part III further discusses the analytical framework 
used by various circuit courts in assessing the protection due a professor’s in- 
class speech and academic freedom. These cases demonstrate the inconsis- 
tent legal frameworks used by courts in evaluating the constitutional protec- 


tion to be given a professor’s in-class speech based on a First Amendment 
claim. 


Part IV includes a discussion of hostile environment claims and the analyt- 
ical frameworks used by courts in reviewing these cases under Title VII of the 
Civil Rights Act of 1964?° and Title IX of the 1972 Educational Amend- 





Public Concern: Toward a Better Definition of the Pickering-Connick Threshold Test, 50 
VAND. L. Rev. 993, 1012-15 (1997). 

25. Connick, 461 U.S. at 150, 103 S. Ct. at 1691. 

26. Hd, 


27. See Katheryn D. Katz, The First Amendment’s Protection of Expressive Activity in 
the University Classroom: A Constitutional Myth, 16 U.C. Davis L. REv. 857, 898-99 (1983) 
(discussing the judiciary’s treatment of precollege education as both a local matter and an 
element of parent’s Fourteenth Amendment “liberty” interest in their children and the 
purpose of precollege education as a tool of indoctrination as opposed to postsecondary 
education which serves as a means of developing the critical faculties of its students). 

28. 92 F.3d 968 (9th Cir. 1996). 

29. 42 U.S.C. § 2000e-17 (1995). 
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ments.*° Part V entails a discussion of the problems with the analytical 
frameworks used by the courts in evaluating academic freedom and sexual 
harassment claims involving public colleges and universities and why a new 
framework is needed. Part V also outlines a new theoretical framework 
which takes into consideration the goals of a public postsecondary institution, 
the educational needs of students, the pedagogical aims of public postsecon- 
dary professors, and the need to provide a classroom atmosphere free from 
sexual harassment. This new framework is then applied to the Cohen case to 
illustrate its application in a postsecondary setting. Finally, recommenda- 
tions are provided to help campus officials design sexual harassment policies 
without infringing upon academic freedom. 


Il. POSTSECONDARY INSTITUTIONS: SECURING THE RIGHTS 
OF FACULTY AND STUDENTS 


Public colleges and universities are similar to other state agencies in that 
they are political entities. As political entities that are dependent upon state 
legislatures, private donors, and federal grants, they are heavily influenced by 
societal forces and changing community values. Additionally, because higher 
education serves a variety of constituencies, throughout history these constit- 
uencies have sought to shape its internal policies and educational mission. 
Students, alumni, philanthropists, government officials, and taxpayers have 


used various political, legal, and economic avenues to affect curricular 
choices, hiring of faculty and staff, and the measurement of student out- 
comes. The influence of various constituencies has often been viewed by 
those within the academy as not only an encroachment upon faculty and stu- 
dent rights, but also an infringement upon institutional autonomy and aca- 
demic freedom. These external and internal pressures, however, have their 
origins in the founding and expansion of the modern postsecondary 
institution. 


A. A Brief Look: Encroachments Upon the Modern Postsecondary 
Institution And Academic Freedom 


With the expansion of the modern university in the early 1900’s, came the 
push of big business and the need to fund more classrooms and build larger 
institutions. Faced with the complexity of building contemporary colleges 
and universities that functioned much like corporations, the architects of 
modern higher education turned to state legislatures and private donors for 





30. 20 U.S.C. § 1681(a) (1995). 
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support.*! With these donations came private and public interest groups and 
a desire to control instruction, and the hiring and firing of professors.** 


Seeking self-protection, Arthur Lovejoy, a noted Stanford philosopher 
and seventeen other academicians, formed the American Association of Uni- 
versity Professors (AAUP) in 1915.57 The AAUP would not only become a 
major professional organization for college and university faculty but would 
take the lead in drafting a statement on the principles of academic freedom. 
The AAUP’s 1915 General Declaration of Principles states that the univer- 
sity professor’s major responsibility is to society at large and not to the uni- 
versity or board of governors.** The 1915 Declaration further notes that 
professors should be free to announce the fruits of experimental ideas both 
inside and outside the classroom but with this privilege comes the burden of 
doing so responsibly.*° The AAUP also adopted additional statements on 
academic freedom in 1940 and interpretative comments in 1970.°° These 
statements and principles have often been viewed as a type of “industry cus- 
tom” by the courts and universities.*’ 





31. See EDWARD SHILS, THE ORDER OF LEARNING: ESSAYS ON THE CONTEMPORARY 
University 57 (1997) (discussing increased financial support of universities by govern- 
ment); Thomas L. Haskell, Justifying the Rights of Academic Freedom in the Era of Power/ 
Knowledge, in THE FUTURE OF ACADEMIC FREEDOM 43 (Louis Menand, ed. 1996) (identi- 
fying Charles William Eliot of Harvard, Andrew Dickson White of Cornell, and Daniel 
Coit Gilman of John Hopkins as architects of the modern university and the internal and 
external pressures upon the founders of these institutions). 

32. JoHN S. BRUBACHER & WILLIS RuDy, HIGHER EDUCATION IN TRANSITION 312 
(1968) (discussing the dismissal of Professor Robert T. Ely of the University of Wisconsin 
for his writings on corporate abuse and socialism and Mrs. Leland Stanford’s call for the 
dismissal of Professor Edward A. Ross of Stanford University, due to his support of the 
free silver market in the bimetallism controversy and denouncement of Asian immigration 
in favor of Anglo-Saxon purity, as examples of pressure from external sources and private 
donors). 

33. See Haskell, supra note 31, at 53. 

34. BRUBACHER & Rupy, supra note 32, at 309 (quoting American Association of 
University Professors, General Declaration of Principles, 1 BULLETIN OF THE AMERICAN 
ASSOCIATION OF UNIVERSITY PROFEssoRS 20-39 (1915)). The 1915 Declaration reads: 
“The professor should no more be responsible to the board than the federal judiciary is to 
the President. . . . Responsibility to the lay public is no simple affair for public opinion 
which, while a democratic safeguard against tyranny of an autocrat, can itself also be tyran- 
nical. The role of the university in public opinion should be to help inform that opinion 
and make it more circumspect and self-critical. Obviously, this function is impaired by any 
restriction imposed on academic freedom. Public opinion, therefore, should regard the 
university as an intellectual experiment station, where new ideas may germinate and where 
their fruit, though still distasteful to the community as a whole, may be allowed to ripen 
until finally, perchance, it may become a part of the accepted intellectual food of the nation 
or the world.” /d. 

35. Id. See discussion infra Part VI Conclusion. 

36. See Academic Freedom and Tenure: 1940 Statement of Principles and Interpretive 
Comments, ACADEME, MAy-JuNE 1990, At 37. 

37. See Nei HamiLton, ZEALOTRY AND ACADEMIC FREEDOM 216 (1995) (citing 
Martin H. Malin and Robert Ladenson, University Faculty Members’ Rights to Dissent: 


Toward a Unified Theory of Contractual and Constitutional Protection 16 U.C. Davis L. 
Rev. 933, 937-38 (1983)). 
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The Depression, two world wars, and the “Cold War” brought new polit- 
ical and intellectual pressures to higher education. These pressures mani- 
fested themselves in the form of state and private regulation of instructional 
content and curriculum. Other realities included the onslaught of loyalty- 
oath legislation of the 1930s.*° Additionally, with McCarthyism and Red 
Scare fears, universities required faculty to sign statements denouncing com- 
munism or lose their jobs.*° National security issues and the Cold War with 
Russia further increased national tension, and institutions tolerated little di- 
versity of opinion relating to communism.*” 


Contemporary issues, along with external and internal pressures, continue 
to interface with the concept of academic freedom and the role of the univer- 
sity in shaping the ideas and the future of our nation within a global commu- 
nity. Today, this debate manifests itself in the form of political correctness 
and the “politicization” of the humanities. In particular, the phrase, “polit- 
ical correctness,” has been used broadly to define “the belief that ‘leftist’ 
attitudes to the problems of the world have come to dominate the universi- 
ties, the ideological fallout of 1960’s radicalism, and the notion that this atti- 
tude [has been] accompanied by a growing intolerance of those who [do] not 
subscribe to the ‘correct world view.’”*! Often cited examples of political 
correctness are pressure by feminist and ethnic groups to infuse the accom- 
plishments, viewpoints, and the writings of women and persons of color into 
a curriculum that has traditionally been defined as Western or Eurocentric.” 





38. BRUBACHER & Ruby, supra note 32, at 313-16 (discussing the crisis at the Univer- 
sity of California-Berkeley requiring faculty to sign conventional oaths of loyalty to the 
state and federal constitutions and statements asserting non-participation in the Commu- 
nist party). 

39. See HAMILTON supra note 37, at 23-31 (citing PAUL LAZARSFELD & WAGNER 
THIELENS, JR., THE ACADEMIC MIND: SocIAL SciENTIsts IN A TIME OF CRIsIs 3-7 
(1958)). Hamilton discusses a 1955 study by Paul Lazarsfeld and Wagner Thielens, Jr., on 
the ramification of McCarthyism. According to the results, of the 2,451 social scientists 
interviewed at 165 randomly selected four-year undergraduate colleges, respondents re- 
ported 798 incidents of professors who were subjected to communist accusations. Twenty- 
eight percent reported that a colleague’s academic freedom had been threatened, and 
twenty percent said their own academic freedom had been threatened because of accusa- 
tions of disloyalty, communist associations, or un-American activities. 

40. BRUBACHER & Ruby, HIGHER EDUCATION IN TRANSITION 325 (1997). 

41. See Wendy Hollway & Tony Jefferson, PC or not PC: Sexual Harassment and the 
Question of Ambivalence, 49 HUMAN RELATIONS 373, 375 (1996) (discussing political cor- 
rectness and the ambivalence between men and women in sexual relationships and the 
need for a new definition of sexual harassment). 

42. See HAMILTON, supra note 37, at 85-88, 126. Hamilton provides examples of at- 
tacks on academic freedom as it relates to political correctness. Notable examples include: 
the occupation in 1987 of the Stanford University President’s Office by minority students 
protesting the required Western Civilization course because it was too Eurocentric; His- 
panic students demanding the elevation of the Chicano Studies program causing between 
$35,000-$50,000 in damages to the faculty center at UCLA in 1993; Professor Alan Dersho- 
witz at Harvard Law School who was shouted down by the Black Law Student Association 
in 1989 after he asked C. Vernon Mason, the attorney for rape victim Tawana Brawley, for 
any proof of Ms. Brawley’s accusations; and the occupation of Professor Murrey Dolfman’s 
class by two hundred students in 1988 to keep him from teaching after he was accused of 
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Under this rationale, new university departments such as African American, 
Chicano, and Women’s Studies are viewed as illegitimate and a plan by some 
to undercut the quality of higher education. 

Politicization, the idea that all knowledge is political and ultimately fur- 
thers the goals of some person or group, implies that instruction and scholar- 
ship should be undertaken with this goal in mind and should specifically 
redress the wrongs of subordinate groups and victims.** Additionally, an- 
other concept which has clashed with the concept of academic freedom in the 
last decade is the concept of “epistemological relativism.” Epistemological 
relativism is the idea that judgments and values are not objective or univer- 
sal. Since there are ultimately no genuine ideals, epistemological relativism 
holds that “reason” and “truth” should, therefore, be disregarded for histori- 
cal expressions which focus more on one’s “perspective,” “understanding,” 
and “interpretation.”*4 Scholars favoring such views focus on multicultural- 
ism, deconstructionism, and postmodernism.** Thus, there is mounting dis- 
cord between academic freedom and the dogmas of politicization, 
epistemological relativism, and other rising philosophical tenets regarding the 
proper use of the classroom in promoting these ideas.*° 

The conflict between the role of higher education in shaping the values 
and viewpoints of society, and the need for free and deliberative dialogue in 
the classroom, has come into sharp opposition with the image of higher edu- 
cation as the “marketplace of ideas.”*” An additional conflict is the tension 
between campus policies, which promote an educational environment free of 


sexual harassment, and the freedom of professors to discuss subject matter 
and teach in a way which promotes a marketplace of ideas. In particular, 
sexual harassment guidelines often clash with the pedagogical styles and in- 
structional methods of college instructors and a student’s right to be free 
from a hostile sexual environment. 





making racially incentive remarks at the University of Pennsylvania. See also DINESH 
D’Souza, ILLIBERAL EDUCATION: THE PoLitics OF RACE AND SEX ON Campus 201 
(1991) (discussing Professor Christie Farnham Pope who was constantly disrupted by a 
black student asking why the Iowa State University allowed Pope, a white woman, to teach 
a black history course and a later sit-in Professor Pope’s classroom by the Black Student 
Alliance). 

43. Menand, supra note 2, at 4. 

44. Id. 

45. Id. (discussing the use of “catch-all” terms or buzz words that have been used to 
launch a full-scale attack on the academy); See also STANLEY FisH, THERE’s No SUCH 
THING AS FREE SPEECH AND It’s A Goop THING Too 19, 34 (1994) (expounding upon 
liberalism and arguments by neoconservative polemicists in recent “culture wars” and 
other apolitical labels used to construct political ideologies). 

46. See generally, ALLAN BLooM, THE CLOSING OF THE AMERICAN MIND (1987); 
LYNNE CHENEY, NATIONAL ENDOWMENT FOR THE HUMANITIES, TELLING THE TRUTH: A 
REPORT ON THE STATE OF THE HUMANITIES IN HIGHER EDUCATION (1992); ARTHUR 
SCHLESINGER, JR., THE DISUNITING OF AMERICA: REFLECTING ON A MULTICULTURAL 
Society (1991) (discussing the decline of academic quality and criticizing the role of the 
university and academe in suppressing academic speech to promote multiculturalism and 
politicization). 

47. Keyishian v. Board of Regents, 385 U.S. 589, 607, 87 S. Ct. 675, 683 (1967). 
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B. Restrictions on Academic Freedom in an Educational Setting 


Recognizing a form of academic abstention, the judiciary has often been 
reluctant to interfere with higher education decisions and issues involving 
academic freedom.*® The Supreme Court, however, has never precisely de- 
fined the protection to be given a college professor’s speech within the con- 
text of the First Amendment and the doctrine of academic freedom.*? 
Nevertheless, to prove a First Amendment violation involving academic free- 
dom, a professor at a public institution must demonstrate that: 1) his speech 
is constitutionally protected and 2) the speech was the motivating factor in 
the decision to discipline him.°° 

Noting the importance of academic freedom, the Court in Keyishian v. 
Board of Regents held that a New York law, which required the faculty at the 
State University of New York - Buffalo to sign a statement of non-Commu- 
nist membership, was unconstitutional.°! Justice Brennan in an opinion for 
the majority wrote, “Our nation is deeply committed to safeguarding aca- 
demic freedom, which is of transcendent value to all of us and not merely to 





48. See Board of Education v. Pico, 457 U.S. 853, 102 S. Ct. 2799 (1982) (holding that 
federal courts should ordinarily decline to intervene in the affairs of public educational 
institutions where the “comprehensive authority of States and of school officials . . . to 
prescribe and control conduct has historically been acknowledged”). Jd. at 864-65. Regents 
University of California v. Bakke, 438 U.S. 265, 311-12, 98 S. Ct. 2733, 2759-60 (1978) 
(reaffirming the freedom of the university to make its own judgments as to education); 
University of Pennsylvania v. EEOC, 493 U:S. 182, 118 S. Ct. 2811 (1990) (quoting Regents 
University of Michigan v. Ewing, 474 U.S. 214, 225, 106 S. Ct. 507, 513 (1985)) (cautioning 
that “judges . . . asked to review the substance of a genuinely academic decision . . . should 
show great respect for the faculty’s professional judgment” and noting that the decision in 
University of Pennsylvania was not a “retreat from this principle of respect for legitimate 
academic decision making”). /d. at 199, 110 S. Ct. at 587. See also HAMILTON, supra note 
37, at 215 (defining academic abstention as 1) the view that lower courts should first deter- 
mine if judicial review of a case involves the substance of an academic decision, and 2) 
reviewing courts must determine if the academic decision is made legitimately through the 
exercise of professional judgment of faculty and if so, the court should give much respect 
or deference to the decision); WILLIAM A. KaApLIN & BARBARA A. LEE, THE LAw OF 
HIGHER EDUCATION: A COMPREHENSIVE GUIDE TO LEGAL IMPLICATIONS OF ADMINIS- 
TRATIVE LAW MAKING 306 (3d ed. 1995) (discussing courts’ general reluctance to become 
involved in academic freedom disputes, concerns of course content, teaching methods, 
grading, and classroom behavior). 

49. See Cohen v. San Bernardino Valley College, 92 F.3d 968 (9th Cir. 1996), cert. 
denied, 117 S. Ct. 1290 (1997). Writing for the Ninth Circuit, Judge Merhige stated: 
“Neither the Supreme Court nor this Circuit has determined what scope of First Amend- 
ment protection is to be given a public college professor’s classroom speech. We decline to 
define today the precise contours of the protection the First Amendment provides the 
classroom speech of college professor’s because we conclude the Policy’s terms were un- 
constitutionally vague.” Id. See also Gregory A. Clarick, Public School Teachers and the 
First Amendment: Protecting the Right To Teach, 65 N.Y.U. L. Rev. 696 (discussing the 
right of students and public teachers to think and act free of state coercion along with the 
interest of the state as both educator and employer). 

50. Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287, 97 S. Ct. 568, 
576 (1977). 

51. 385 U.S. 589, 87 S. Ct. 675 (1967). 
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the teachers concerned.”>* Although the concept of academic freedom had 
been alluded to in other cases, in Keyishian the Court clearly linked the con- 
cept of academic freedom to the First Amendment, thus, laying the founda- 
tion for future cases.°? 


Although the Supreme Court has determined that academic freedom is 
within the confines of the First Amendment, educational officials may place 
some restrictions on academic expression in an educational setting.°* Specifi- 
cally, in Tinker v. Des Moines School District, the Court held that a school 
policy banning the wearing of black armbands by students protesting the 
Vietnam War violated students’ First Amendment freedom of expression 
rights.*° Despite the Court’s denouncement of the school policy in Tinker, 
the Court recognized that school administrators could place prohibitions on 
freedom of speech in some cases. However, the Court noted that in order to 
restrict free speech or freedom of expression, the questionable activity must 
“materially and substantially interfere with the requirements of appropriate 
discipline in the operation of the school.”°° 

The Court has also recognized that educational institutions have wide dis- 
cretion in selecting their course offerings and subject matter. In Hazelwood 
School District v. Kuhlmeier, the Supreme Court ruled that high school ad- 
ministrators have “broad control over their curriculum” and could control 
the content of a curriculum-prescribed student newspaper if the control was 
related to “legitimate pedagogical concerns.”>’ In Hazelwood a high school 
principal censored two articles that had been written and edited by students 
in connection with a journalism class. The students contended that this cen- 


sorship violated their First Amendment right to free speech.** In addition, 
the Court noted that schools have a recognized interest in disassociating 





52. Id. at 603, 87 S. Ct. at 683. 

53. See, e.g., Adler v. Board of Education, 342 U.S. 485, 72 S. Ct. 380 (1952) (uphold- 
ing a New York statute prohibiting the employment of public school teachers who were 
members of any violent organization advocating the overthrow of the government but later 
overruled by Keyishian v. Board of Regents, 385 U.S. 589, 87 S. Ct. 675 (1967)); Weiman v. 
Updegraff, 344 U.S. 183, 73 S. Ct. 215 (1952) (holding that a statute requiring faculty and 
staff at a public college to sign an Oklahoma loyalty oath violated the due process clause of 
the 14th Amendment); Shelton v. Tucker, 364 U.S. 479, 81 S. Ct. 247 (1960) (holding that 
an Arkansas statute, which required prospective college faculty and staff to provide an 
annual report of all organizational memberships in the last five years, violated employee’s 
freedom of association). 

54. See generally William W. Van Alstyne, Academic Freedom and the First Amend- 
ment in the Supreme Court of the United States: An Unhurried Historical Review, in FREE- 
DOM AND TENURE IN THE ACADEMY 79 (William W. Van Alstyne, ed., 1993) (discussing 
the evolution of academic freedom within the context of the First Amendment and emerg- 
ing Supreme Court jurisprudence in the area). 

55. 393 U.S. 503, 508, 89 S. Ct. 733, 737 (1969). 

56. Id. at 509, 89 S. Ct. at 738 (quoting Burnside v. Byars, 363 F.2d 744, 749 (Sth Cir. 
1966)). 

57. 484 U.S. 260, 271, 273, 108 S. Ct. 562, 570, 571 (1988). 

58. Id. at 264, 108 S. Ct. at 566. The Hazelwood Court also stated that “students in 
public schools do not shed their constitutional rights to freedom of speech or expression at 
the schoolhouse gate.” /d. 
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themselves from speech which interferes with the work or rights of other 
students and which is reasonably considered inappropriate or unsuitable for 
immature audiences.*? In a footnote, the Court declared that it was not de- 
ciding what deference is appropriate with respect to school-sponsored activi- 
ties in a university or college setting. 

Although Hazelwood and Tinker are two Supreme Court cases dealing 
with student academic freedom and censorship in secondary schools, these 
cases have had important implications for higher education. Hazelwood and 
Tinker are often used by the courts in deciding First Amendment postsecon- 
dary issues.®! In particular, these cases are cited for the proposition that edu- 
cation officials can place restrictions on speech and expression which 
interfere with the basic educational mission or which reasonably relate to 
“legitimate pedagogical concerns.” 

The application of First Amendment secondary education law to post- 
secondary cases, involving allegations of infringements upon academic free- 
dom, has led to confusion. Because the Supreme Court has never 
determined what legal protection is due a public college professor’s in-class 
speech, no clearly manageable standard exists. Thus, conflict exists among 
the circuits as to what appropriate legal standard should be used to assess 
academic freedom violation claims in public higher education classrooms. 
This is a particularly difficult problem as campuses face lawsuits which chal- 
lenge the enforcement of “hate speech codes”® and “sexual harassment poli- 
cies” to promote diversity and an environment conducive to learning.®? The 





59. Id. at 271, 108 S. Ct. at 570. 

60. Jd. (discussing other cases which have given deference to public school officials 
with regard to censoring school-sponsored newspapers and other expressive activities) 
(cited in note 7). See also Lovelace v. Southeastern Mass. Univ., 793 F.2d 419, 424 (1st Cir. 
1986) (holding that universities have substantial control over course content, homework 
load, and grading policy). 

61. See generally Bishop v. Aronov, 926 F.2d 1066 (11th Cir. 1991); DiBona v. Mat- 
thews, 269 Cal. Rptr. 882 (Cal. Ct. App. 1990); Silva v. University of N.H., 888 F. Supp. 
293 (D.N.H. 1994), and Cohen, 883 F. Supp. 1407 (C.D. Cal. 1995); see also Gail Sorenson 
and Andrew S. LaManque, The Application of Hazelwood v. Kuhlmeier in College Litiga- 
tion, 22 J.C. & U.L. 977 (1996) (discussing the cases that cite Hazelwood and relate to 
classroom activities and academic freedom). 

62. Colleges and universities face similar problems relating to charges of racial harass- 
ment in the classroom. Although campus policies which protect students and employees 
from racial harassment are similar to sexual harassment policies, the author makes no at- 
tempt to deal with racial harassment policies and hate speech codes as they relate to aca- 
demic freedom in this article. For a discussion of hate speech codes and First Amendment 
implications see generally Mari J. MATSUDA ET AL., WorDs THAT WOUND: CRITICAL 
RaAcE THEORY, ASSAULTIVE SPEECH, AND THE FIRST AMENDMENT (1993) (discussing “as- 
saultive speech” and critical race theory); HENRY Louis Gates, JR., SPEAKING OF RACE, 
SPEAKING OF SEX: HATE SPEECH, CiviIL RIGHTS, AND CiviL LIBERTIES (1994) (discussing 
the recent regulation of hate speech or words which reflect racial and sexual hatred and 
bigotry within the context of the First Amendment and critical race theory). 

63. See Dambrot v. Central Mich. Univ., 55 F.3d 1177 (6th Cir. 1995) (holding that a 
college basketball coach’s who use of the word, “nigger,” to motivate his players was not a 
matter of public concern, and thus, not protected by the First Amendment); Iota Xi Chap- 
ter of Sigma Chi Fraternity v. George Mason ‘Univ., 993 F.2d 386, 393 (4th Cir. 1993) 





14 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 1 


need to harmonize academic freedom with an educational atmosphere which 
promotes intellectual discourse, yet, protects students from a hostile environ- 
ment is further illustrated by the Cohen case below. 


C. The Clash Between Academic Freedom and Campus Hostile 
Environment Policies: Cohen v. San Bernardino Valley College 


Cohen, a tenured professor at San Bernardino Valley College (College), 
was charged with violating the College’s sexual harassment policy by a fe- 
male student, Anita Murillo.“* The College, a public community college, de- 
termined that Cohen had violated its new sexual harassment policy based on 
the theory of hostile sexual environment.® Specifically, Cohen taught a re- 
medial English class at the College. Murillo filed a sexual harassment com- 
plaint with the College stating that she was offended by Cohen’s use of 
profanity and vulgarities and his comments which she believed were inten- 
tionally directed at her and other female students. During the class, Cohen, 
using a “confrontational” teaching style, discussed the issues of pornography 
and read several articles aloud that he had written for Playboy and Hustler.® 
He also discussed topics such as cannibalism, obscenity, and consensual sex 
with children as it related to Jonathan Swift’s essay, “A Modern Proposal.” 
As a writing assignment, Cohen instructed the class to write an essay defining 
pornography. Ms. Murillo asked Cohen for an alternative assignment, and 
he refused.®’ Eventually, Ms. Murillo stopped attending remedial English 
class and complained about Cohen’s statements and conduct to the Chair of 





(overturning a university sanction against a fraternity for a skit in which members wore 
black face and dressed in women’s clothes in an “ugly woman contest” because the sanc- 
tioning of the fraternity violated the Fourteenth Amendment and constituted a content- 
based restriction on speech). 

64. Cohen v. San Bernardino Valley College, 92 F.3d 968, 969 (9th Cir. 1996). See also 
Appellant’s Opening Brief at 2, 3, Cohen, 92 F.3d 968 (9th Cir. 1996) (No. 95-55936) (indi- 
cating that Murrillo was thirty-five years old). 

65. Id. at 971. San Bernardino Valley College’s sexual harassment policy stated: “Sex- 
ual harassment is defined as unwelcome sexual advances, requests for sexual favors, and 
other verbal, written, or physical conduct of a sexual nature. It includes, but is not limited 
to, circumstances in which: 1) Submission to such conduct is made explicitly or implicitly a 
term or a condition of a student’s academic standing or status; 2) Such conduct has the 
purpose or effect of unreasonably interfering with an individual’s academic performance or 
creating an intimidating, hostile, or offensive learning environment; 3) Submission to or 
rejection of such conduct is used as the basis for academic success or failure.” Jd. The 
College’s sexual harassment policy was based on EEOC guidelines on sexual harassment. 
See also 29 C.F.R. § 1604.11(a)(1)(2); 29 C.F.R. § 1604.11(a)(3). 

66. Cohen v. San Bernardino Valley College, 883 F. Supp. 1407, 1410 (C.D. Cal. 
1995). The record is unclear as to the specific articles that Murillo had to read in class. 
However, students from Cohen’s other classes testified that he required them to read an 
article that he had written entitled, The Film Critic and Pornography. In the article, Cohen 
discusses the definition of a ’four-handkerchief movie,” a pornographic film which is ex- 
tremely arousing to male viewers. A line from the article also contains the sentence, “I had 
an erection in about eight seconds.” This article was also discussed in class with students. 

67. Id. See also Appellant’s Opening Brief, at 3 Cohen, 92 F.3d 968 (9th Cir. 1996) 
(No. 95-55936) (indicating that Murillo wrote a first draft of the assignment, taking a posi- 
tion against pornography). 








1998] SEXUAL HARASSMENT AND IN-CLASS SPEECH 15 


the English Department.®® Subsequently, Ms. Murillo filed a sexual harass- 
ment grievance against Cohen.®° 

After a hearing, the Grievance Committee found that Professor Cohen 
had violated the College’s policy against sexual harassment by creating a hos- 
tile environment.’”? Upon a recommendation from the Grievance Commit- 
tee, the President of the San Bernardino Valley College District issued a 
ruling, finding Cohen also in violation of the sexual harassment policy. Both 
Cohen and Murillo appealed the finding to the Board, and a hearing was 
held. The Board found that Cohen had engaged in sexual harassment which 
unreasonably interfered with an individual’s academic performance and cre- 
ated an intimidating, hostile, or offensive learning environment.’”! The Board 
disciplined Cohen by requiring him to: 1) provide a syllabus to students at the 
beginning of class regarding his teaching style, 2) attend a sexual harassment 
seminar within 90 days, 3) undergo a formal evaluation in connection with 
the collective bargaining agreement, and 4) become sensitive to the particular 
needs and backgrounds of his students and to modify his teaching style when 
it became apparent that he was creating an environment that impedes a stu- 
dent’s ability to learn.’”* Cohen was also warned that further violations would 
result in suspension or termination.”* 

Cohen filed a lawsuit on February 18, 1994, in the U.S. District Court for 
the Central District of California under 42 U.S.C. Section 1983 against the 
College and various college officials.“ He also alleged that his First and 
Fourteenth Amendment rights had been violated and that he was being pun- 





68. Cohen, 92 F.3d at 971. See also Appellant’s Opening Brief, at 3, Cohen, 92 F.3d 
968 (9th Cir. 1996) (No. 95-55936) (stating that after Murillo complained about the por- 
nography writing assignment, the English Department offered to give Murillo a final exam, 
which she took and failed, and a final grammar test by Cohen, which Murillo never 
undertook). 

69. Id. 

70. Id. 

71. Id. at 971. See also Appellant’s Opening Brief, at 3, Cohen, 92 F.3d 1996 (No. 95- 
55936) (explaining that Murillo also charged Cohen with quid pro quo sexual harassment 
but the Grievance Committee found no quid pro quo sexual harassment) (cited in note 12). 
When asked at a Board hearing if he ever asserted that he would raise Murillo’s grade if 
she would go to a bar with him, Cohen answered, “Never. First of all, I don’t go to bars, 
despite the jokes I make about it in class. I do not spend my time in bars. Secondly, if 
someone might make a [inaudible] like that, it might be a matter of jest. I would not have 
made a jest like that I don’t know where she got the idea. It was never anything I alluded 
to, implied or said.” Jd. at 5 (cited in note 15). 

72. Id. 

Ts. Hd. 

74. 42 U.S.C. § 1983 allows plaintiffs to bring civil suits for deprivation of rights 
against state and local governments and other state actors who violate their rights under 
the constitution or a federal statute. Section 1983 specifically reads: “Every person who, 
under color of any statute, ordinance, regulation, custom, or usage, of any State or Terri- 
tory or the District of Columbia, subjects or causes to be subjected, any citizen of the 
United States or other persons within the jurisdiction thereof to the deprivation of any 
rights, privileges or immunities secured by the Constitution and laws, shall be liable to the 


person injured in an action of law, suit in equity, or other proper proceeding for redress.” 
Id. 
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ished for his classroom speech under the sexual harassment policy without 
due notice. He asserted that his rights to free speech, academic freedom, and 
due process were violated. The district court dismissed the suit against the 
College educational officials on the theory of qualified immunity under the 
Eleventh Amendment.’”> The district court also granted summary judgment 
for the College with respect to Cohen’s due process claim and entered a judg- 
ment against Cohen on his First Amendment Claim.’° 


D. The District Court’s and 9th Circuit’s Analysis of Cohen 


In its analysis, the district court outlined when the “government as em- 
ployer” can preclude an instructor from publicly expressing his views. Rec- 
ognizing that in-class speech by a professor falls under the doctrine of 
academic freedom, the district court’s framework focused on whether Profes- 
sor Cohen’s speech could be characterized as a matter of public concern 
(Pickering-Connick test).77 Noting that if Cohen’s speech was a matter of 
public concern, the court recognized that the state of California must show 
that his speech “substantially interfered” with governmental duties.”* In de- 
nying injunctive relief on Cohen’s First Amendment claim, the district court 
held that Cohen’s profanity was not speech on a matter of public concern and 
under Waters v. Churchill,”? the government could prohibit profanity. How- 
ever, Cohen’s discussions of pornography and other sexually-oriented topics 
were held to be matters of public concern, and thus, protected speech.*° 

Having concluded that the topic of pornography was protected, the district 
court then engaged in a balancing test, as outlined in Connick, to determine if 
the state’s legitimate interest in fulfilling its educational mission outweighed 
Cohen’s First Amendment interest in free speech. The court reasoned that 
the College’s interest in effectively educating in the classroom outweighed 
Cohen’s interest in focusing on sexual topics, to the extent that the College 
only required him to warn students of his teaching style.*! The district court 





75. Cohen, 92 F.3d at 972. The doctrine of qualified immunity shields public officials 
performing discretionary functions from personal liability under some circumstances. 
Whether an official is protected by qualified immunity depends upon the objective legal 
reasonableness of his actions, assessed in light of the legal rules that were clearly estab- 
lished at the time. Thus, according to the court, governmental officials are “entitled to 
qualified immunity when their conduct does not violate clearly established statutory or 
constitutional rights which a reasonable person would have known.” /d. at 973 (citing Lind- 
sey v. Shalmy, 29 F.3d 1382, 1384 (9th Cir. 1994)). See also Harlow v. Fitzgerald, 457 U.S. 
800, 818, 102 S. Ct. 2727, 2738 (1982) (holding officials “are shielded from liability for civil 
damages insofar as their conduct does not violate clearly established statutory or constitu- 
tional rights of which a reasonable person would have known”). 

76. Cohen, 92 F.3d at 969. 

77. Cohen v. San Bernardino Valley College, 883 F. Supp. 1407, 1414 (C.D. Cal. 
1995). 

78. Id. (quoting Connick v. Myers, 461 U.S. 138, 147-48, 103 S. Ct. 1684, 1690-91). 

79. 511 U.S. 661, 114 S. Ct. 1878 (1994). See infra, p. 21 for a more in-depth discussion 
of Waters. 

80. Cohen, 883 F. Supp. at 1417. 

81. Jd. at 1421. 
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also stated that the College’s interest was further bolstered by the constitu- 
tional implications of sexual harassment.*? 

On appeal, the Ninth Circuit Court of Appeals held that the College’s 
sexual harassment policy was unconstitutionally vague as applied to Cohen, 
thereby, reversing the district court’s judgment.*? The Ninth Circuit did not 
address Cohen’s due process claim or the First Amendment protection due a 
public college professor’s classroom speech.** Relying on Broadrick v. 
Oklahoma,®> the Ninth Circuit stated that “statutes regulating First Amend- 
ment speech must be narrowly drawn to address the specific evil at hand.” 
The court then stated that regardless of the college officials’ intentions, Co- 
hen was simply without notice that the policy would be applied in such a way 
as to punish his “longstanding teaching style.”*’ The court went on to state 
that the College’s sexual harassment policy was unconstitutionally vague, and 
the sanctioning of Cohen a “legal ambush.”** However, the court did not 
decide if the College could have punished Cohen’s speech if its policy had 
been “more precisely construed by authoritative interpretative guidelines” or 
if the policy was “clearer or more precise.”®° 


Ill. THE PICKERING-CONNICK TEST: THE PUBLIC CONCERN 
DOCTRINE IN AN EDUCATIONAL ENVIRONMENT 


In deciding if a public employee’s speech or conduct is due First Amend- 
ment protection, the Supreme Court has traditionally applied the “matters of 


public concern” doctrine (Pickering-Connick test). This test requires that the 
employee’s speech be not on a private concern but on a “matter related to 
public concern” or a matter that is of “political, social, or other concern to 
the community.”°° Courts then apply a balancing test to decide if the public 
employee’s First Amendment interests in the speech at issue outweigh the 
government’s interest in efficiency.”! 





82. Id. 

83. Cohen v. San Bernardino Valley College, 92 F.3d 968, 971 (9th Cir. 1996). 

84. Id. 

85. Broadrick, 413 U.S. 601, 93 S. Ct. 2908 (1973) (upholding an Oklahoma statute 
which restricted the political activities of the state’s classified civil servants regarding the 
receiving and solicitation of political campaign funds and membership on political commit- 
tees. The Court held that this statute was not overly broad or vague). 

86. Cohen, 92 F.3d at 971 (citing Broadrick, 413 U.S. at 611-12, 93 S. Ct. at 2915-16.) 

87. Id. at 972. 

88. Id. 

89. Id. 

90. Connick, 461 U.S. at 142, 103 S. Ct. at 1687 (1983). 

91. Id. at 145, 103 S. Ct. at 1689. 
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A. Balancing A State’s Efficiency Interests Against A Public Employee’s 
Right to Free Speech 


The Pickering-Connick test derives from two cases.” In the first case, 
Pickering v. Board of Education,®? Marvin Pickering, a high school teacher, 
was dismissed for writing a letter to a local newspaper criticizing a bond pro- 
posal and tax increase to raise school revenue.** Pickering asserted that the 
writing of the letter was protected by the First and Fourteenth Amendments. 
The school system claimed that the information in Pickering’s letter was erro- 
neous and that Pickering owed a duty of loyalty and support to his superiors 
and that “if he must speak publicly, he should do so factually and accurately, 
commensurate with his education and experience.”’° The Supreme Court 
held that Pickering’ s dismissal violated his constitutional rights and focused 
particularly on whether his letter was of legitimate public concern. The 
Court, using a balancing test, weighed Pickering’s interests as a “teacher, 
[and] as a citizen, in commenting on matters of public concern, [against] the 
interest of the State, as an employer, in promoting the efficiency of the public 
services it performs through its employees.”*° In reaching its conclusion, the 
Court stated that Pickering’s letter, although containing erroneous informa- 
tion, did not impede the performance of his classroom duties or the regular 
operation of the school.°’ Thus, the school system’ s interest in limiting Pick- 
ering’s discourse in the public debate was not significantly greater than its 
interest in limiting similar contributions by members of the public at large.?* 

In the second case, Connick v. Meyers,°? the Supreme Court expanded its 


holding in Pickering. Connick involved the dismissal of Sheila Myers, an As- 





92. See Cynthia K. Y. Lee, Comment, Freedom of Speech in the Public Workplace: A 
Comment on the Public Concern Requirement, 76 CAL. L. Rev. 1109 (1988) (discussing the 
rights and privileges given public employees under the Pickering-Connick test); Hoppman, 
supra note 24, at 997 (analyzing the destruction of the rights/ privileges distinction of a 
public employee as both public employee and citizen); D. Gordon Smith, Comment, Be- 
yond “Public Concern:” New Free Speech Standards for Public Employees, 57 U. Cut. L. 
Rev. 249 (1990) (examining the legal analyses used by courts in assessing a public em- 
ployee’s speech and defining new standards); Stephen Allred, From Connick to Confusion: 
The Struggle to Define Speech on Matters of Public Concern, 64 Inp. L. J. 43 (1988) (argu- 
ing that the public concern doctrine is difficult to administer and that a public employee’s 
speech falling into this category is difficult to discern). 

93. 391 U.S. 563, 88 S. Ct. 1731 (1968). 

94. Id. 

95. Id. at 568-69, 88 S. Ct. at 1734-35. 

96. Id. at 568, 88 S. Ct. at 1734. 

Id. at 572-73, 88 S. Ct. at 1736-37. 

98. See Linda S. Lovely, Beyond The Freedom To Do Good And Not To Teach Evil: 
Professors’ Academic Freedom Rights In Classrooms of Public Higher Education, 26 WAKE 
Forest L. Rev. 711, 720 (1991) (discussing the Court’s analysis in Pickering and outlining 
the following five factors striking the balance in Pickering’s favor: “1) no close working 
relationship existed between Pickering and the school board; 2) the subject of the letter 
was a matter of legitimate public concern; 3) the letter had no detrimental impact upon the 
school’s operation; 4) the letter in no way impeded Pickering’s classroom performance; and 
5) Pickering wrote the letter as a member of the general public”). 

99. 461 U.S. 138, 103 S. Ct. 1684 (1983). 
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sistant District Attorney in New Orleans. Myers circulated an office ques- 
tionnaire which asked office workers about participation in political 
campaigns and morale. The Court reasoned that unless it concluded that 
Myers’ questionnaire could be “fairly characterized as constituting speech on 
a matter of public concern,” it was “unnecessary for [the Court] to scrutinize 
the reasons for her discharge.”!°° In other words, the employee’s expression 
must be on “any matter of political, social, or other concern to the commu- 
nity” in order to receive a presumption of First Amendment protection.'°! 
According to the Court, “government officials should enjoy ‘wide latitude in 
managing their offices, without intrusive oversight by the judiciary in the 
name of the First Amendment’ . . . when a public employee speaks not as a 
citizen upon matters of public concern, but instead as an employee upon mat- 
ters only of personal interest, absent the most unusual circumstances, a fed- 
eral court is not the appropriate forum in which to review the wisdom of a 
personnel decision.”'°? Therefore, if the speech in question is not on a mat- 
ter of public concern, the court’s analysis ends, and the state may regulate the 
speech.' If the court determines that the speech was on a matter of public 
concern, it then weighs the state’s efficiency interest against the value of the 
speech.'™ In the final analysis, the Court held that Myers’ question regarding 
political campaigns was a matter on which the public had a legitimate inter- 
est, and thus, was a matter of public concern.!° 

After determining that one of the questions (political campaigns) dealt 
with an issue of public concern, the Court then employed the Pickering bal- 
ancing test to determine if the state’s interest in efficiency and preventing 
insubordinate speech outweighed Myers’ interest in circulating the question- 
naire.'!°° The Court concluded that the District Attorney’s Office could cen- 
sor Myers’ actions as acts of insubordination which interfered with the 
efficient operation of the government. The Court also emphasized that some 
constitutionally unprotected speech “falls into one of the narrow . . . well- 
defined classes of expression which carries so little social value, such as ob- 
scenity, that the state can prohibit and punish such an expression by all per- 
sons in its jurisdiction.”'”’ In addition, the Court stated that in situations 





100. Jd. at 146, 103 S. Ct. at 1689. 

101. Td. 

102. Id. at 146, 147, 103 S. Ct. at 1689, 1690. 

103. Jd. at 146, 103 S. Ct. at 1689. 

104. Jd. at 147, 103 S. Ct. at 1690. 

105. Jd. at 149, 103 S. Ct. at 1691. 

106. Jd. at 150, 103 S. Ct. at 1692. 

107. Jd. at 147, 103 S. Ct. at 1690. See also Roth v. United States, 354 U.S. 476, 77 S. 
Ct. 1304 (1957); New York v. Ferber, 458 U.S. 747, 102 S. Ct. 3348 (1982)). The speech in 
Chaplinsky involved “fighting words,” and the speech in Roth and Ferber involved obscen- 
ities. But see R.A.V. v. City of St. Paul, Minnesota, 505 U.S. 377, 112 S. Ct. 2538 (1992). In 
R.A.V. the Supreme Court declared unconstitutional a municipal ordinance which made it 
illegal conduct to place on public and private property messages that one would reasonably 
know to “arouse anger, alarm, or resentment in others on the basis of race, color, creed, 
religion, or gender.” The Court held that the ordinance was facially unconstitutional be- 
cause “it prohibit[ed] otherwise permitted speech solely on the basis of the subjects the 
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other than Connick, where the employee’s speech more substantially in- 
volves matters of public concern, a stronger showing of disruption to effi- 
ciency of the operation would be needed.'°8 


In Mt. Healthy City School District Board of Education v. Doyle, the 
Supreme Court held that the conduct of Doyle, president of the local 
teacher’s association and an untenured public high school teacher, was pro- 
tected under the First Amendment.!°° Doyle, the teacher in question, did not 
have his contract renewed after he was involved in a dispute with local teach- 
ers. He was also accused of making obscene gestures to students and provid- 
ing a copy of the principal’s memorandum on the teacher dress code to a 
community radio station. The Court stated that whether a governmental em- 
ployee’s speech is protected entails a balance between interests of the 
teacher, as citizen, in commenting upon matters of public concern and the 
interest the state as an employer has in promoting efficiency.'!° According to 
the Court, Doyle’s lewd gesture in the cafeteria was not considered protected 
speech. However, since Doyle’s conduct regarding the memorandum was 
protected speech, the case was remanded in order to give the Board a chance 
to prove by a “preponderance of evidence that it would have reached the 
same decision” regardless of Doyle’s protected conduct.'!! 

Mt. Healthy has important implications for the Pickering-Connick test. 
Under the Pickering-Connick test, the plaintiff initially had the burden of 





speech addressed.” Even though the statute was to reach only “fighting words,” the major- 
ity ruled it impermissible as a content and viewpoint-based restriction. Jd. at 381, 112 S. Ct. 
at 2542. Justice White stated that the decision would have severe implications on Title VII 
hostile environment claims. Justice White observed that the restrictions of Title VII were 
similar to the ordinance because both placed “special prohibitions on those speakers who 
express views on disfavored subjects.” Thus, based on the majority’ s ruling, hostile envi- 
ronment claims would “fail First Amendment review, because a general ban on harassment 

. would cover the problem of sexual harassment, [and] any attempt to proscribe the 
subcategory of sexually harassing expression would violate the First Amendment.” /d. at 
381, 409-10, 112 S. Ct. at 1254, 2557-58 (White, J., concurring). The Supreme Court’s hold- 
ing in R.A.V. has further ramifications based on the “secondary effects” doctrine, which 
states that the government may restrict speech or expression which seeks to regulate the 
“secondary” harm resulting from the speech rather than the content of the words commu- 
nicated. See Boos v. Barry, 485 U.S. 312, 320, 108 S. Ct. 1157 (1988). However, the major- 
ity in R.A.V. concluded that the “secondary effects” doctrine would allow the government 
to regulate racial and sexual harassment. R.A.V, 505 U.S. at 425, 102 S. Ct. at 2565. Never- 
theless, Justice White argued that these policies would not withstand scrutiny under the 
“secondary effects” doctrine. Jd. at 410, 102 S. Ct. at 2558. 

108. Connick, 461 U.S. at 152, 103 S. Ct. at 1693. 

109. 429 U.S. 274, 97 S. Ct. 568 (1977). Mt. Healthy is an example of a “mixed-motive” 
case. Mixed motive cases involve the termination of an employee for a legitimate, consti- 
tutionally or statutorily protected reason and also for an unprotected or illegitimate 
reason. 

110. Id. at 284, 97 S. Ct. at 574 (citing Pickering, 391 U.S. at 568, 88 S. Ct. at 1734 
(1968)). 

111. Id. at 287, 97S. Ct. at 576. The “same decision defense” is asserted by employers 
to prove that they would have reached the same adverse employment decision based on a 
legally permissible reason, despite the fact that the plaintiff was also dismissed for an im- 
permissible purpose. 
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proof in demonstrating that his dismissal was constitutionally protected. 
However, Mt. Healthy also requires a plaintiff to prove that his speech was a 
“motivating” or “substantial” factor in the dismissal.'!2 The burden then 
shifts to the defendant to show that based on a constitutionally permissible 
reason the “same decision” would have been made to discipline the 
plaintiff.1!> 

Thus, a university professor alleging a First Amendment or academic free- 
dom violation, would have to first prove under the Pickering-Connick test 
that his speech was on a “matter related to public concern.” Next, the court 
would balance the professor’s interest in the speech at issue against the uni- 
versity’s interest in efficiency. Additionally, under Mt. Healthy, a professor 
would have the burden of establishing that his in-class speech was 1) constitu- 
tionally protected, and 2) a “substantial or motivating factor” in his dismissal 
or sanctioning. The university then has the opportunity to prove by a pre- 
ponderance of evidence that it would have made the same adverse employ- 
ment decision for a constitutionally or legally permissible reason. If the 
university fails in its burden, the disciplinary measure or dismissal is not 
upheld.!!4 

The Supreme Court’s most recent pronouncement regarding the Picker- 
ing-Connick test was in Waters v. Churchill.''> In Waters, the Court held that 
before a public employee can be discharged for unprotected speech, the em- 
ployer must undertake a reasonable investigation in order to evaluate the 
content of the speech. In its evaluation, the government must also in good 
faith believe the facts upon which it based its disciplinary measure.'!® 
Although the Waters Court did engage in the Pickering-Connick balancing 
test, the “reasonable investigation” step by the employer is an additional 
procedural element. The new element forces courts to evaluate the public 
employee’s speech based on facts gathered from the employer’s 
investigation.!!7 

Waters involved the dismissal of a nurse, Churchill, from a public hospital. 
The dismissal was based on her criticism to another employee of the hospi- 
tal’s cross-training policy and the obstetrics department. The conversation 
was overheard by other nurses who reported Churchill’s conversation to her 
supervisor. Churchill’s supervisor contended that Churchill was in- 
subordinate, “knock[ed] the department,” and had said that obstetrics was a 
“bad place to work.”!!8 

In announcing its decision, the Water’s Court stated that the government 
as employer has broader powers in censoring speech than does the govern- 
ment as sovereign in restricting the speech of regular citizens.!!? According to 





112. 

113. 3 

114. Id. 

115. 511 U.S. 661, 114 S. Ct. 1878 (1994). 
116. . at 667-68, 114 S. Ct. at 1883-84. 
ERY. . at 675-77, 114 S. Ct. at 1887-88. 
118. . at 665, 114 S. Ct. at 1883. 

119. . at 671, 114 S. Ct. at 1886. 





JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 1 


the Court, this additional power derives from the interest the government has 
as employer in carrying out an assigned task both effectively and efficiently. 
Therefore, the “government’s interest in achieving its goals as effectively and 
as efficiently as possible is elevated from a relatively subordinate interest 
when it acts as sovereign to a significant interest when it acts as employer.”!”° 

Ultimately, the Court noted that Churchill had “produced enough evi- 
dence to create a material issue of disputed fact” regarding the hospital’s 
actual motives in dismissing her. Particularly, Churchill had criticized the 
cross-training program in the past and hospital management had shown some 
sensitivity toward these previous comments. Thus, the Court concluded that a 
reasonable fact finder could have concluded that Churchill was fired not be- 
cause of her disruptive comments to other employees, but due to her non- 
disruptive criticisms of the cross-training program which were made in the 
same conversation or criticisms of the program which she had made ear- 
lier.'7! In light of its reservations regarding the hospital’s true motive, the 
Court remanded the case for a determination of which statements made by 
Churchill were actually protected.!? 

Waters has important implication for public employees and public aca- 
demic institutions. In an educational context, Waters raises two essential 
questions: 1) how are public colleges and universities to respond if they 
deem it necessary to sanction a faculty member or employee for speech in 
which the factual statement is disputed, and 2) can colleges and universities 
sanction faculty members and employees for the “potential disruptiveness” 


that their speech may cause in the workplace without violating the em- 
ployee’s First Amendment rights? In examining the first question, Waters 
demonstrates that employers must undertake an investigation as it relates to 
the disputed statement in question and that courts in applying the Pickering- 
Connick test will look to the “reasonableness of the employer’s 


99123 


conclusions. 





120. Id. at 675, 114 S. Ct. at 1888. 

121. Id. at 681-82, 114 S. Ct. at 1890-91. The Court referred to Churchill’s previous 
criticisms of the cross-training policy in the past, management’s sensitivity to the criticisms, 
and hostilities directed at Churchill as other possible motivating factors for her dismissal. 
Id. 

122. Id. at 682, 114 S. Ct. at 1891. 

123. Id. at 677, 114 S. Ct. at 1888 (discussing an employer’s action based on what an 
employee “supposedly said” and the need for employers in conducting investigations to 
use the care that a reasonable employment manager would use in drawing factual conclu- 
sions but not requiring the employer to use evidentiary procedures which “substantially 
mirror” courts). /d. at 675, 677, 114 S. Ct. at 1886, 1888. See also Jeffries v. Harleston, 52 
F.3d 9 (2d Cir. 1995). In Jeffries, a Black Studies Professor brought a section 1983 action 
against university officials for allegedly removing him as department chair because of a 
controversial speech he made “off-campus.” In his speech on bias in the New York Public 
School curriculum, Jeffries made several derogatory and offensive comments about Jews. 
Id. at 11. Originally, the Second Circuit upheld the district court’s finding that 15 univer- 
sity officials had violated the First Amendment rights of Jeffries by reducing his term as 
department chair due to the controversial speech. In its initial ruling, the Second Circuit 
held that the government had not shown that the speech actually “impaired the efficiency 
of government operations.” The Second Circuit also vacated part of the judgment which 
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Signaling a move toward greater protection of governmental efficiency 
and effectiveness, the Court also concluded that even if Churchill’s criticism 
of the cross-training program was on a “matter of public concern,” which was 
left undecided by the Court, that the “potential disruptiveness of the speech 
as reported was enough to outweigh whatever First Amendment value it 
might have had.”!*4 Thus, it appears that, based upon their professional ex- 
periences, administrators and educational entities may sanction a public em- 
ployee for a statement if they reasonably believe that the employee's 
comments may “potentially interfere” with university efficiency and effec- 
tiveness. Therefore, Waters takes on particular importance if a university 
wishes to sanction a professor for in-class speech which the university views 
as “potentially” disruptive to the learning environment. 

The Court acknowledged that because the government must often rely on 
hearsay, its personal knowledge of a person’ s credibility, and other factors 
that the judicial process ignores, the government’s reliance on these “prac- 
tices [may] involve some risk of erroneously punishing protected speech.”!?5 
Nevertheless, in light of the significance of academic freedom, it is unclear 
under Waters how the Supreme Court would balance the efficiency interests 
of the government against the principles of academic freedom and a profes- 
sor’s in-class speech. 


B. Rethinking the Pickering-Connick Test In An Educational Setting 


Although Pickering’s speech or letter to the newspaper involved speech 
“outside” of the classroom, the Pickering-Connick test has been used by 
lower courts to assess the protection due a professor’s “in-class speech” in 
the context of an alleged First Amendment violation and within the context 





found six of the defendants liable for punitive damages because the jury’s special verdict 
responses were “hopeless irreconcilable” on whether these defendants harbored the neces- 
sary evil motives. Jeffries, 21 F.3d 1238, 1245, 1250 (2d Cir. 1994). On rehearing the Sec- 
ond Circuit, using the recent Waters decision, reversed its holding. The court reasoned that 
“Waters permits a government employer to fire an employee for speaking on a matter of 
public concern if: 1) the employer’s prediction of disruption is reasonable; 2) the potential 
disruptiveness is enough to outweigh the value of the speech; and 3) the employer took 
action against the employee based on this disruption and not in retaliation for the speech.” 
Jeffries, 52 F.3d at 13. Thus, the Second Circuit held that it was “reasonable” for the uni- 
versity to believe that Jeffries’ speech would disrupt its operation and the “potential inter- 
ference” with university operations outweighed the First Amendment value of Jeffries’ 
speech. Jd. While recognizing the importance of academic freedom, the court also held 
that Jeffries, as a faculty member at a public university, did not deserve greater protection 
from state interference due to his speech than did the nurse in Waters. Id. at 14. See also 
Richard H. Hiers, New Restrictions on Academic Free Speech: Jeffries v. Harleston II, 22 
J.C. & U.L. 217 (1995) (discussing Jeffries and delineating between two types of First 
Amendment speech rights for public educators: 1) the general protections of academic 
freedom in public colleges and universities; and 2) the speech rights of public school teach- 
ers and public employees in other work contexts. Hiers also notes that the Supreme Court 
has not addressed “whether the severely restrictive standards developed in the second line 
of cases must also apply to academic free speech”). /d. at 218. 
124. Waters, 511 U.S. at 680, 114 S. Ct. at 1690. 
125. Id. at 675, 114 S. Ct. at 1888. 
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of academic freedom. The continued use of the Pickering-Connick test in 
relationship to in-class speech is most likely due to the fact that public school 
teachers and university professors enjoy some of the same privileges and 
have some of the same responsibilities to the government as do other public 
employees. However, the development of the Pickering-Connick test is also 
based upon jurisprudence which has no connection to academic institutions. 
Specifically, in the Connick case, Myers’ questionnaire was not conducted in 
an educational or instructional setting but a legal office.!2° The failure to 
distinguish between these two settings ignores the importance of academic 
freedom and the need for a teacher or professor to exercise broad discretion 
in helping the state fulfill its unique instructional mission and in satisfying its 
function as educator. 

Despite the fact that courts have routinely applied the Pickering-Connick 
test in these cases, recent case law reflects a new shift in Pickering-Connick 
jurisprudence or an evolutionary turn in its application in a public classroom 
setting. For example, the First Circuit has utilized an alternative analysis or 
different balancing test in weighing the value of a teacher’s instructional 
speech in the classroom against an educational institution’s (government) ef- 
ficiency interests.'*” Additionally, the Tenth Circuit has rejected the “matters 
of public concern test” as it relates to issues involving in-class speech and the 
academic enterprise.'** While noting the importance of the Pickering-Con- 
nick balancing test, the Eleventh Circuit has used additional factors in bal- 
ancing the value of a professor’ s in-class speech against the efficiency 
interest of a public university.!?? 


1. The First Circuit: Mailloux v. Kiley 


In Mailloux v. Kiley the First Circuit upheld a district court’s ruling regard- 
ing the dismissal of a public school teacher who demonstrated theories relat- 
ing to taboo words and phrases by using the word, “fuck.”!°° Describing two 





126. Connick v. Myers, 461 U.S. 138, 150, 103 S. Ct. 1684, 1691 (1983). 

127. See Mailloux v. Kiley, 448 F.2d 1242 (1st Cir. 1971); Ward v. Hickey, 996 F.2d 448 
(ist Cir. 1993). 

128. See Miles v. Denver Public Schools, 944 F.2d 773 (10th Cir. 1991). But see Blum v. 
Schlegel, 18 F.3d 1005 (2d Cir. 1994) (holding that a public law school did not violate the 
free speech rights of an associate law school professor, who was denied tenure, because he 
openly supported the legalization of marijuana but using the Pickering-Connick test and 
the Mt. Healthy test to arrive at the decision while acknowledging the special mission of 
law schools). 

129. See Bishop v. Aranov, 926 F.2d 1066 (11th Cir. 1991). 

130. Mailloux, 448 F.2d at 1243. Mailloux, a high school English teacher, assigned 
chapters from the novel, The Thread That Runs So True, by Jesse Stuart to his class. The 
novel centers around a rural Kentucky teacher who teaches students in a one room school. 
Mailloux, 323 F. Supp. 1387 (D. Mass. 1971). Typically, students in the novel were sepa- 
rated in the classroom according to sex; however, the teacher in the novel intermingles the 
boys and girls for seating purposes and parents object. In discussing the book with his 
class, some students thought the parents’ objections were ridiculous. Mailloux commented 
that other things today were just as ridiculous and then began illustrating his point by 
discussing the subject of taboo words in society. /d. He wrote the word, “goo,” on the 
board and solicited students for a definition. Mailloux then admitted that the word did not 
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types of academic freedom, the district court held that the teacher’s dismissal 
violated his due process rights. The first type of academic freedom defined 
by the court was a substantive right to select a teaching method or strategy 
which serves a demonstrated educational purposes.'*' The second type in- 
volved a procedural pronouncement against being dismissed for using teach- 
ing methods that were neither clearly proscribed or which a teacher should 
not have known [were] proscribed.'*? The district court concluded that Mail- 
loux was carrying out a function that was a “vital First Amendment right.”!*5 
Furthermore, in concluding that Mailloux’s dismissal violated his due process 
rights, the district court focused on his right to be warned about experimental 
teaching methods that are not in the public’s best interest before discharge.'** 
Neither the district court nor the First Circuit Court of Appeals addressed 
the issue of whether Mailloux’s speech was on a matter of public concern. 
However, citing Pickering and Tinker, the district court stated that “the Four- 
teenth Amendment recognizes that a public school teacher has not only a 
civic right to freedom of speech both outside and inside the schoolhouse, but 
also some measure of academic freedom as to his in-classroom teaching.” !*5 

In affirming the district court’s decision, the First Circuit cautioned that 
“at present [there is] no substitute for a case-by-case inquiry into whether the 
legitimate interests of the authorities are demonstrably sufficient to circum- 
scribe a teacher’s speech.”'*° However, the First Circuit also noted that “free 
speech does not give teachers a license to say or write in class whatever they 
may feel . . . and that the propriety of regulations or sanctions . . . depend|[s] 
on... the age and sophistication of the students, the closeness of the relation 
between the specific technique used and some concededly valid educational 
objective, and the context and manner of the presentation.”!%’ 


2. The First Circuit: Ward v. Hickey 


A 1993 case, Ward v. Hickey, involving the dismissal of a nontenured biol- 
ogy teacher in Massachusetts, presented the First Circuit with a similar is- 
sue.!%* Failing to be reappointed by the school board, Toby Ward, a teacher 
in the town of Belmont, alleged a violation of her First Amendment rights. 





exist in the English language but stated that in another culture it could be a taboo word. 
He then wrote the word, “fuck,” on the blackboard and asked for volunteers to define it. 
After a few minutes, a boy volunteered that it meant “sexual intercourse.” Id. Mailloux 
then said to the class, ““We have two words, sexual intercourse and this word on the board. 
One is acceptable by society; the other is not accepted. It is a taboo word.” Jd. After 
discussing taboo words for a few more minutes, the class went on to other subjects. The 
next day a parent, erroneously informed that Mailloux had called upon a female student to 
define the word, complained to the principal. /d. 

131. Mailloux v. Kiley, 323 F. Supp. 1387, 1390 (D. Mass. 1987). 

132. Id. 

133. Id. at 1392. 

134. Id. 

135. Id. at 1390. 

136. Mailloux v. Kiley, 448 F.2d 1242, 1243 (1st Cir. 1971). 

137. Id. 

138. 996 F.2d 448 (1st Cir. 1993). 
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Ward was not reappointed following a discussion with her ninth grade biol- 
ogy class regarding the abortion of Down’s Syndrome fetuses. Following a 
district court ruling upholding the school board’s action, the First Circuit af- 
firmed the decision based on Ward’s failure to request jury determination on 
the principle issue in her case, specifically, the right to notice regarding the 
controversial teaching method.!%° 

Despite the First Circuit’s decision in favor of the school board, Ward pro- 
vides needed insight into the First Circuit’s analysis of First Amendment is- 
sues and in-class speech. In Ward, the First Circuit focused on three major 
Supreme Court cases.'*? Using Mt. Healthy, the court required Ward to es- 
tablish her First Amendment violation by proving: 1) her discussion of 
Downs Syndrome fetuses and abortion was constitutionally protected; and 2) 
the discussion was a motivating factor in the decision not to rehire her. Meet- 
ing this burden, the burden shifted to the school board to prove it would not 
have rehired Ward even if she had not made the controversial statements.!*! 
Citing Keyishian v. Board of Regents and using an alternative analysis other 
than Pickering-Connick, the First Circuit stated that the school board could 
regulate Ward’s classroom speech if: 1) the regulation was reasonably related 
to a legitimate pedagogical concern and 2) the school provided the teacher 
with notice of what conduct was prohibited.'4? Relying upon its holding in 
Mailloux'* and the Supreme Court’s ruling in Hazelwood,'™ the First Circuit 
reasoned that whether a restriction on speech was “reasonably related to le- 
gitimate pedagogical concerns depend[ed] on, among other things, the age 
and sophistication of the students, the relationship between the teaching 
method and valid educational objective, and the context and manner of the 
presentation.” !4° 

The First Circuit also rejected the district court’s reliance upon Perry Edu- 
cation Ass'n v. Perry Local Educators’ Ass’n.'*° Using Perry as a model, the 
district court held that the school board’s retaliation against Ward was per- 
missible as long as the board did not suppress the speech based on her view- 
point.'47 The First Circuit distinguished the facts in Perry from Ward. It 


139. Id. at 455. 

140. See generally Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 97 S. 
Ct. 568 (1977); Keyishian v. Bd. of Regents, 385 U.S. 589, 87 S. Ct. 675 (1967); Hazelwood 
v. Kuhlmeier, 484 U.S. 260, 108 S. Ct. 562 (1988). 

141. Ward, 996 F.2d at 452. 

142. Id. 

143. 448 F.2d 1242 (4th Cir. 1971). 

144. 484 US. 260, 108 S. Ct. 562 (1988). 

145. Ward, 996 F.2d at 452. 

146. Id. at 454 (citing Perry, 460 U.S. 37, 49-54, 103 S. Ct. 948, 957-60 (1983) (holding 
that the First Amendment is not violated by the preferential access to the interschool sys- 
tem granted to one teacher association over another). 

147. Educational institutions may regulate disruptive speech; however, they may not 
impose special regulations on persons who express views which they do not support or 
favor. This is based upon the First Amendment and the idea that the government “must 
afford all points of view an equal opportunity to be heard.” Carey v. Brown, 447 U.S. 455, 
463, 100 S. Ct. 2286, 2291 (1980). If a school or university prohibits or regulates speech in a 
way that favors one side of the argument over another on a particular issue or limits ex- 
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noted that Perry dealt with a school system which allowed one teachers’ asso- 
ciation to use an interschool mailing system as part of a collective bargaining 
agreement without allowing rival associations to use the mailing system. The 
rival association filed a suit alleging violation of its First Amendment rights. 
In Perry, the Supreme Court held that the state may reserve public property 
for its intended use, but may only regulate the property if the regulation is 
reasonable and not an effort to suppress viewpoints.'*® The First Circuit 
noted that Perry did not deal with classroom speech; therefore, it was inappli- 
cable to Ward.'*° ; 


3. The Tenth Circuit: Miles v. Denver Public Schools 


The Tenth Circuit, in Miles v. Denver Public Schools, upheld the discipli- 
nary measures taken by the school principal against John Miles.'°° Miles, a 
ninth-grade teacher, made comments to his class about a rumor that two stu- 
dents had been caught “making out on the tennis court” during lunch.!>! 
Miles stated to his class, “I don’t think in 1967 you would have seen two 
students making out on the tennis court.”!°? The incident that the teacher 
referred to involved a rumor that two students had been caught having sexual 
intercourse the previous day. The parents of the two students caught in the 
display complained about the discussion of the rumor in class.'53 Miles, who 
had not witnessed the incident or confirmed it, was placed on administrative 
leave with pay. Miles wrote a letter of an apology to the principal, and after 
an investigation, a letter of the reprimand was placed in Miles’ personnel file 
referencing his poor judgment in discussing the matter with his students. 
Eight months after his reinstatement, Miles filed suit claiming a violation of 
his freedom of speech and academic freedom.'*4 

The Tenth Circuit held that the school had legitimate pedagogical interests 
in exercising control over Miles’ classroom expression and that the school’s 
sanction was reasonably related to its interests.'°° The court also required 
Miles to meet the standards established in Mt. Healthy.'°© Relying primarily 
on the reasoning in Hazelwood, the court held that school officials may sanc- 
tion educators so long as their actions are “reasonably related to legitimate 





pression of a particular idea, their actions are examined under heightened scrutiny. These 
types of restrictions are known respectively as viewpoint discrimination and content-based 
restrictions. Id. 

148. Perry, 460 U.S. at 46, 103 S. Ct. at 948. 

149. Ward, 996 F.2d at 454. 

150. 944 F.2d at 773. 

151. Id. 

152. Id. at 774. 

153. Id. 

154. Id. 

155. Id. at 778. 

156. Mt. Healthy City Sch. Dist. v. Doyle, 429 U.S. 274, 287, 97 S. Ct. 568, 576 (requir- 
ing the plaintiff to show 1) the speech for which he was sanctioned was constitutionally 
protected and 2) the protected speech motivated the adverse employment decision in order 
to establish a First Amendment violation). 
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pedagogical concerns.”!°’? The court further concluded that if the school fa- 
cilities were not open for “indiscriminate use by the general public . . . the 
school is not a public forum, [and] school officials may impose reasonable 
restrictions on the speech of students, teachers, and other members of the 
school community.”'°* Holding that Miles’ class was not a public forum, the 
Tenth Circuit rejected the Pickering-Connick test.!°? Judge Tacha writing for 
the court stated: 


Although the Pickering test accounts for the state’s interests as an em- 
ployer, it does not address the significant interests of the state as educa- 
tor. The Court in Hazelwood recognized that a state’s regulation of 
speech in a public school setting is often justified by peculiar responsi- 
bilities the state bears in providing educational services: “to assure that 
participants learn whatever lessons the activity is designed to teach, that 
readers or listeners are not exposed to material that may be inappropri- 
ate for their level of maturity, and that the views of the individual 
speaker are not erroneously attributed to the school.” These responsi- 
bilities warrant application of the standard adopted in Hazelwood for 
reviewing regulation of classroom speech rather than the Pickering 


standard for reviewing regulation of speech in a more general public 
setting.!° 


The Tenth Circuit held that Miles also had no constitutionally protected 
academic freedom right related to the substantiation of a rumor in the class- 


room.'°! The court reasoned that the Supreme Court had recognized a “uni- 
versity’s” right to academic freedom in Regents of the University of California 
v. Bakke,'®? but a university’s right to academic freedom is distinguishable 


from an “individual” right to academic freedom.'® Relying upon Parate v. 





157. 484 USS. at 266, 273, 108 S. Ct. 562, 570 (quoting Tinker, 393 U.S. 503, 506, 89 S. 
Ct. 733, 740 (1969)). 

158. Miles, 944 F.2d at 775 (quoting Perry, 460 U.S. at 37, 46 n.7, 103 S. Ct. 948, 956 
n.7). The Supreme Court has held that school facilities are not open for “indiscriminate 
use by the general public,” and the school is not a public forum. Therefore, school officials 
may impose reasonable restrictions on the speech of students, teachers, and other members 
of the school community. /d. 

159. See Clarick, supra note 49, at 65. Clarick provides a discussion of the First 
Amendment and a teacher’s in-class speech as it relates to the educational process. A 
thorough analysis of the public concern, discrimination on the basis of viewpoint, and pub- 
lic forum doctrines is also included. Clarick argues that due to the aims of primary and 
secondary education that school boards should restrict a teacher’s in-class speech only 
when it “substantially disrupts” the educational process. He calls for a balancing of a 
teacher’s right to freedom of expression against the disruption caused by the expression. 
Id. 

160. Miles, 944 F.2d at 777. 

161. See also Pico v. Board of Educ., 457 U.S. 853, 920, 102 S. Ct. 2799, 2735 (1982) 
(Rehnquist, J., dissenting) (stating that the state as educator is subject to fewer restrictions 
when regulating the speech of primary and secondary teachers than university faculty.) 

162. 438 U.S. at 311-12, 98 S. Ct. 2733, 2759 (citing Sweezy, 354 U.S. at 263, 77 S. Ct. at 
1218). 

163. Miles, 944 F.2d at 779. 
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Isibor,‘* the court noted that only the Sixth Circuit had recognized an indi- 
vidual right to academic freedom under limited circumstances.'® In order to 
trigger this individual right, the school administration’s actions would have to 
create a “pall of orthodoxy” over Miles’ classroom expression.'!© The Tenth 
Circuit found no such “pall of orthodoxy” over the classroom.'® 


4. The Eleventh Circuit: Bishop v. Aronov 


In Bishop v. Aronov the Eleventh Circuit held that a restriction by the 
University of Alabama on Professor Bishop’s in-class speech was not a viola- 
tion of his freedom of speech or the Establishment Clause.'®* Professor 
Bishop taught physiology and discussed his personal religious philosophy 
during class. Bishop commented to a group of students, “I try to model my 
life after Christ, who was concerned with people, and I feel that is the wisest 
thing I can do. You need to recognize as my students that this is my bias, and 
it colors everything that I say and do. If that is not your bias that is fine.”!© 
Professor Bishop also organized after-class meetings with students and others 
in which he discussed “Evidences of God in Human Physiology.”!”° 

After students complained to the Department about Bishop’s comments, 
the University of Alabama sent Bishop a letter reaffirming its commitment to 
academic freedom and freedom of religion but warning that some of his ac- 
tions were unwarranted at a public institution and should cease. Bishop filed 
a complaint with the district court asserting that his free speech and free ex- 
ercise of religion had been violated.'”! The district court concluded that the 
memorandum was overly broad and vague and that the classroom constituted 
a “public forum” where professors and students could interchange ideas. The 
district court also held that Professor Bishop’s conduct had a secular effect 
and did not amount to an establishment of religion.'’2 

In its opinion, the Eleventh Circuit, relying on Hazelwood, reversed the 
district court’s decision. Reasoning that public universities and high schools 
are similar, the court stated that reasonable restrictions can be placed on in- 





164. 868 F.2d 821, 831 (6th Cir. 1989) (holding that the Dean’s disruption to a non- 
tenured professor’s class was not a violation of academic freedom because it did not create 
a “pall of orthodoxy” over the classroom); See also Keyishian, 385 U.S. 589, 87 S. Ct. 675 
(1967) (stating that [academic] “freedom is therefore a special concern of the First Amend- 
ment, which does not tolerate laws which cast a pall of orthodoxy over the classroom”) /d. 
at 607, 87 S. Ct. at 680. 

165. Miles, 944 F.2d at 777. See also J. Peter Byrne, Academic Freedom: A Special 
Concern of the First Amendment, 99 YALE L. J. 251 (1989). Byrne distinguishes between 
academic freedom, as used in the profession and constitutional academic freedom. He also 
provides an analysis of academic freedom as a corporate right of the university against the 
state versus the rights of individual faculty members. Jd. 

166. 868 F.2d 821, 830-31 (6th Cir. 1989). 

167. Miles, 944 F.2d at 777. 

168. 926 F.2d 1066 (11th Cir. 1991). 

169. Id. at 1068. 

170. Id. 

171. Id. at 1069. 

172. Bishop v. Aronov, 732 F. Supp. 1562, 1567 (N.D. Ala. 1990). 
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class speech.'”? The Eleventh Circuit also concluded that the classroom was 
not a public forum since the classroom was reserved for its intended purposes 
and not open to the general public during instructional time.'74 Finally, the 
Eleventh Circuit determined that since the state had an interest as an em- 
ployer in regulating the speech of its employees, there must be a balance 
between the interests of the teacher, as a citizen, in commenting on matters 
of public concern and the state, in promoting efficiency. The court also 
stated that the Pickering test (“matters of public concern” doctrine) was the 
beginning point of the analysis because of the balancing suggested.'”> De- 
spite this recognition, the Eleventh Circuit did not engage in the balancing 
test outlined in Pickering but based its decision on the administration’s right 
to regulate expressions which are of a legitimate pedagogical concern as ex- 
pressed in Hazelwood.'” Basically, the court developed its own multi-factor 
test utilizing Hazelwood. First, the court stated that in looking at the context 
of the speech in the classroom, it must consider the “coercive effect upon 
students that the professor’s speech inherently possessed and that the Uni- 
versity may wish to avoid.”'””? Secondly, the court considered the university’s 
position as a public employer “which may reasonably restrict the speech 
rights of employees more readily than those of other persons.”!7® Thus, the 
court considered “the University’s authority to reasonably control the con- 
tent of its curriculum” and that the professor’s in-class speech might possibly 
give the “appearance of endorsement by the university.”'!7? Relying on Keyi- 
shian, the court further considered the “strong predilection for academic 
freedom as an adjunct of the free speech rights of the First Amendment.”!*° 


Balancing these factors, the court concluded that the “University’s interests 
in the classroom conduct of its professors [were] sufficient . . . to warrant the 
reasonable restrictions it [had] imposed on Dr. Bishop.”!*! 


IV. TITLE VII AND TITLE IX: ASSESSING HOSTILE 
ENVIRONMENT SEXUAL HARASSMENT CLAIMS 


Title VII of the Civil Rights Act of 1964 prohibits discrimination on the 
basis of race, color, religion, sex, or national origin.'*? Equal Employment 





173. See Gail Sorenson & Andrew S. LaManque, The Application of Hazelwood v. 
Kuhlmeier in College Litigation, 22 J.C. & U.L. 971, 977 (1996) (discussing the distinction 
between Bishop and Hazelwood). 

174. Bishop, 926 F.2d at 1070. 

175. Id. at 1072. 

176. Id.; See also Hazelwood v. Kuhlmeier, 484 U.S. 260, 273, 108 S. Ct. 562, 571 (1988). 

177. Id. at 1074; See also Scallet v. Rosenblum, 911 F. Supp. 999, 1010 (W.D. Va. 1996) 
(discussing Bishop and the court’s fashioning of its own balancing test). 

178. Id. 

179. Id. 

180. Jd. at 1075. See also Scallet, 911 F. Supp. at 999, 1010 (discussing Bishop and the 
court’s fashioning of its own balancing test). 

181. Jd. at 1076. See also Scallet, 911 F. Supp. at 999, 1010 (discussing Bishop and the 
court’s fashioning of its own balancing test). 

182. 42 U.S.C. § 2000e-17 (1985). Of equal importance was the passage of the Civil 
Rights Act of 1991. The 1991 Act provided for jury trials and increased compensatory and 
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Opportunity Commission (EEOC) guidelines further detail requirements 
that all employers, including colleges and universities, must abide by in main- 
taining a workplace free of sexual harassment. The EEOC recognizes two 
types of sexual harassment: 1) quid pro quo and 2) hostile environment.!*? 
Quid pro quo sexual harassment involves “[u]nwelcome[d] sexual advances, 
requests for sexual favors, and other verbal or physical conduct of a sexual 
nature . .. when 1) submission to such conduct is made explicitly or implicitly 
as a term or condition of an individual’s employment, [and] 2) submission to 
or rejection of such a conduct by an individual . . . is the basis for employ- 
ment decisions affecting [the] individual.”!** The second type of sexual har- 
assment, hostile environment, involves unwelcomed sexual advances or 
“such conduct [which] has the purpose or effect of unreasonably interfering 
with an individual’s work performance or creating an intimidating hostile, or 
offensive working environment.”!*> Sexual harassment charges in higher edu- 
cation may involve both quid pro quo and hostile environment.'*° However, 
in terms of academic freedom and in-class instruction, hostile environment 
sexual harassment is the more elusive or difficult to define.'*’ 





punitive damages available in sex discrimination and sexual harassment cases from $50,000 
to $300,000 per case. 42 U.S.C. § 1981a(b)(3) (Supp. 1992). 

183. 29 C.F.R. § 1604.11(a). 

184. 29 CF.R. § 1604.11(a)(1)(2). 

185. 29 C.F.R. § 1604.11(a)(3). To establish a quid pro quo or hostile environment 
sexual harassment claim, the plaintiff must prove that he or she: 1) is a member of a 
protected class; 2) has been subjected to unwelcome communication or conduct on the 
basis of sex; 3) the harassment affected a term or condition of employment or was severe 
and pervasive enough to alter the working environment; and 4) has a basis for imposing 
liability on the employer such as the employer knew or should have known of the harass- 
ment and failed to take remedial action. Id. See also AMERICAN ASSOCIATION OF COL- 
LEGE AND UNIVERSITY PROFESSORS, AMERICAN ASSOCIATION OF UNIVERSITY 
ProFEssors PoLicy DOCUMENTS AND REPoRTS 171-72 (1995). This report discusses the 
American Association of University Professors’ opposition to harassment in any form and 
its inconsistency with academic freedom. The Association outlines three types of sexual 
harassment in academe. The Association’s policy statement reads: “Sexual advances, re- 
quests for sexual favors, and other speech or conduct of a sexual nature constitute sexual 
harassment when: 1) Such advances or requests are made under circumstances implying 
that one’s response might affect academic or personnel decisions that are subject to the 
influence of the person making the proposal; or 2) Such speech or conduct is directed 
against another and is either abusive or severely humiliating, or persists despite objection 
of the person targeted by the speech or conduct; or 3) Such speech or conduct is reason- 
ably regarded as offensive and substantially impairs the academic or work opportunity of 
students, colleagues, or co-workers.” Jd. 

186. Meritor Savings Bank v. Vinson, 477 U.S. 57, 64, 106 S. Ct. 2399, 2404 (1986). The 
Supreme Court has implicitly endorsed the EEOC’s guidelines on quid pro quo and explic- 
itly endorsed the hostile environment sexual harassment in Meritor. Id. 

187. 29 C.F.R. § 1604.11(a)(3). For a good discussion of the hostile environment prob- 
lem on college campuses and related statistics, see Linda V. Gratch, Recognizing Sexual 
Harassment, in SEXUAL HARASSMENT ON CAmpPus 281 (Bernice R. Sandler & Robert J. 
Shoop, eds., 1997) (citing D.B. Mazer and E. Percival, Students’ Experiences of Sexual Har- 
assment at a Small University 20 SEx Roxes 1-22 (1989)) (discussing a 1989 study which 
indicates that 78 percent of female students and 72 percent of male students found hostile 
learning environments a problem at their universities). 
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A. Title VII and Hostile Environment Claims 


In order to succeed in a hostile environment claim, the Supreme Court 
held in Meritor Savings Bank v. Vinson that the conduct and/or speech must 
be “severe or pervasive” to alter the conditions of employment and create an 
abusive working environment.'*® In Meritor a female bank employee, 
Michelle Vinson, filed suit against her employer charging that her supervisor 
made unwelcome demands for sexual favors, fondled her in front of her co- 
workers, exposed himself to her, and forcibly raped her on several occasions. 
Vinson stated that she had participated in the sexual acts fearing loss of her 
job. Her supervisor, Sidney Vinson, denied the allegations.'*° The Court re- 
jected the defendants’ argument that Title VII covered only conduct that re- 
sulted in tangible or economic harm. Basing its decision on EEOC guidelines 
defining “hostile environment,” the Court held that no tangible economic 
injury was necessary to establish an actionable claim of sexual harassment so 
long as the harassment was “sufficiently severe or pervasive” to alter the con- 
ditions of the victim’s employment and create an abusive working environ- 
ment.'% The Court, therefore, concluded that unwelcomed sexual advances 
could include “voluntary” participation by the victim in the acts.!*! 

The Court later clarified the standard for establishing an actionable hostile 
environment claim in Harris v. Forklift.!°* The Court rejected a Sixth Circuit 
ruling that plaintiffs had to prove that they had suffered severe psychological 
harm in order to establish a hostile environment claim. In its ruling, the 
Court held that the plaintiff need only demonstrate that the conduct was se- 
vere or pervasive enough to create an objectively hostile environment to a 
“reasonable person.”!% 

The plaintiff in Harris sued her former employer, Forklift Systems, alleg- 
ing that the sexual comments and conduct of the company’s president created 
an “abusive working environment” in violation of Title VII.!°* In determin- 
ing if the environment was hostile, the Court cautioned that the following 
circumstances should be considered: 1) the severity of the conduct; 2) fre- 
quency of the discriminatory conduct; 3) whether the conduct was physically 





188. 477 U.S. 57, 67, 106 S. Ct. 2399, 2405 (1996). See also Oncale v. Sundowner Off- 
shore Services, 118 S. Ct. 998 (1998) (holding that sex discrimination consisting of same-sex 
sexual harassment is actionable under Title VII). 

189. Id. at 60-61, 106 S. Ct. at 2402. 

190. Id. at 67, 106 S. Ct. at 2405. 

191. Jd. at 62-67, 106 S. Ct. at 2403-05. See also Henson v. City of Dundee, 682 F.2d 
897 (11th Cir. 1982) (defining unwelcome conduct as conduct that the “employee did not 
solicit or incite ... and regard[s] . . . as undesirable or offensive”). Henson, 682 F.2d at 903. 

192. 510 U.S. 17, 114 S. Ct. 367 (1993). 

193. See Yates v. Avco Corp., 819 F.2d 630, 637 (6th Cir. 1987) (applying a “reasonable 
woman” standard); Ellison v. Brady, 924 F.2d 872, 879 (9th Cir. 1991) (applying a “reason- 
able woman” standard); Harris v. Forklift, 510 U.S 17, 22-23, 114 S. Ct. 367, 371 (1993) 
(applying the “reasonable person standard” but not rejecting the “reasonable woman or 
man” standard); Newton v. Department of Air Force, 85 F.3d 595, 599 (Fed. Cir. 1996) 
(applying a “reasonable victim” standard); Torres v. Pisano, 116 F.3d 625 (2d Cir. 1997) 
(applying a “reasonable Puerto Rican woman” standard). 

194. Harris v. Forklift Systems, 510 U.S. 17, 114 S. Ct. 367. 
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threatening or humiliating or simply an offensive utterance; and 4) whether 
the conduct unreasonably interfered with the emoployee’s work 
performance.!% 


In holding that a female IRS employee was the victim of hostile environ- 
ment sexual harassment, the Ninth Circuit in Ellison v. Brady used a “reason- 
able woman” standard.!*° Ellison was subjected to harassing notes and 
sexual advances from a co-worker. The Ninth Circuit in adopting a “reason- 
able victim” standard stated that by examining whether a “reasonable per- 
son” would engage in the conduct might condone discriminatory behavior 
which might have become custom. The court, therefore, adopted a “reason- 
able woman” standard, choosing to analyze harassment from the victim’s per- 
spective. The Ninth Circuit stated that such an analysis required an 
understanding of the different perspectives of both men and women.!%” 


Although Meritor, Harris, and Ellison are Title VII hostile environment 
cases set in an employment environment, the principles and standards set 
forth in these cases are relied upon by the courts in assessing Title [IX sexual 
harassment cases. In particular, lower courts and education policymakers 
utilize the principles from these cases in evaluating campus guidelines and in 
determining if the conduct in question is “severe and pervasive” enough to 
affect the educational and working conditions of students and employees.!%° 


In a postsecondary setting, where dichotomous forces and divergent view- 
points clash daily, the line between confrontational instructional methods 
and critical inquiry which mask themselves as sexual harassment can be 
thin.'°? In tailoring their policies to meet the requirements of Titles VII and 
IX, the thin line between legitimate pedagogical techniques and illegitimate 
methods has been increasingly difficult for colleges and universities to dis- 
cern.2 This difficulty manifests itself as postsecondary institutions investi- 
gate and respond to charges of hostile environment. In responding to charges 
by students, investigators and educators, who often sit in judgment of their 
peers, are asked to determine if the conduct complained of was “severe” and 
“pervasive” to affect the performance or academic outcome of students. 
Therefore, the question becomes do the legal parameters require that the 
questionable conduct be “severe” and “pervasive” to an objective “reason- 
able person,” or is the standard more subjective as in a “reasonable woman,” 
or “reasonable victim” standard? The courts have applied various standards, 





195. Id. at 23, 114 S. Ct. at 371. 

196. 924 F.2d 872 (9th Cir. 1991). 

197. Id. at 878. 

198. See Franklin v. Gwinnett County Public Schools, 503 U.S. 60, 112 S. Ct. 1028 
(1992) (holding that under Title [X a student could maintain a sexual harassment claim 
against a school system) Jd. at 69, 112 S. Ct. at 1034. 

199. For a discussion of the “reasonable woman” standard in sexual harassment claims, 
see generally, Jolynn Childers, Is There A Place for A Reasonable Woman In the Law? A 
Discussion of Recent Hostile Environment Sexual Harassment 42 DUKE L. J. 854 (1993); 
Bonnie B. Westman, The Reasonable Woman Standard: Preventing Sexual Harassment in 
the Workplace, 18 Wm. MITCHELL L. Rev. 795 (1992). 

200. 42 U.S.C. §§ 2000e - 2000e-17 (1985). 
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including the “reasonable student” standard or a “sophistication of adults” 
test in the context of education.”°! In particular, the district court in Silva v. 
The University of New Hampshire held that the university’s sexual harass- 
ment policy was not reasonably related to the legitimate pedagogical purpose 
of providing a congenial “academic environment.” The court stated that the 
university’s policy was strict in its standard and failed to take into account the 
nation’s interest in academic freedom.””* The University of New Hampshire 
dismissed Professor J. Donald Silva, a tenured communications instructor, 
for violating its hostile environment policy. Silva had used a sexual metaphor 
involving sexual intercourse to describe the concept of “focusing” to his tech- 
nical writing class.*°? In demonstrating how a good definition combines gen- 
eral classifications with metaphors, Silva stated, “Belly dancing is like jello on 
a plate with a vibrator under the plate.”? 


After a university hearing and appeal to the president and board, Silva 
filed suit charging that his First Amendment right to freedom of speech and 
Fourteenth Amendment right to due process were violated.*°> The district 
court ruled that Silva’s in-class speech was not sexual and that the university 
failed to provide Silva with notice regarding the use of the sexual harassment 
policy as it related to sanctioning his in-class speech.*°° The court also used 
the Pickering-Connick test and concluded that Silva’s speech dealt with mat- 
ters of public concern.?°” 

In assessing the sexual harassment claim, the Si/va court, despite its refer- 
ence to the Pickering-Connick doctrine, focused on the test used by the First 
Circuit in Mailloux.?°® Pointing out that the Mailloux test is consistent with 
the Hazelwood requirement, the district court stated: “It stands to reason 
that whether a regulation is reasonably related to legitimate pedagogical con- 
cerns will depend on, among other things, the age and sophistication of the 
students, the relationship between teaching method and valid educational ob- 





201. See Patricia H. v. Berkeley Unified School District, 830 F. Supp. 1288 (N.D. Cal. 
1993) (applying a “reasonable student” standard); Silva, 888 F. Supp. at 293 (applying a 
“sophistication of adults” standard). 

202. 888 F. Supp. at 314 (D.N.H. 1994). The district court relied upon the language in 
Hazelwood in arriving at its conclusion. 

203. Id. at 298. Silva states in an affidavit that he has used the sexual intercourse meta- 
phor throughout his fourteen years of teaching and that he first heard it in used in an 
interview with Ernest Hemingway. Silva also notes that David Bartholomew, a writer for 
the New Yorker magazine, and Ray Bradbury had used the same metaphors. Id. 

204. Id. 

205. Id. at 287. 

206. Id. at 314. 


207. Id. at 315. The district court applies the Pickering-Connick test but also notes 
circuits which have chosen not to apply the test in an educational setting. The court also 
states that it does not propose to resolve the issue of whether such a test is appropriate in 
an educational setting (cited in note 16). See Timothy E. Di Domenico, Comment, Silva v. 
University of New Hampshire: The Precarious Balance Between Student Hostile Environ- 
ment Claims and Academic Freedom, 69 St. JoHN’s L. REv. 609 (1995) (arguing that Silva’s 
speech was not a matter of public concern and not protected by the First and Fourteenth 
Amendments). 

208. 448 F.2d 1242 (1st Cir. 1971). 
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jective, and the context and manner of presentation.”*°° The court then 
noted that the students at issue in this case were exclusively adult college 
students; accordingly, they are presumed to have acquired the “sophistication 
of adults.”*!° Although little else is provided in the Silva case regarding the 
“sophisticated adult standard,” it appears that the district court utilized some 
form of a “reasonable adult student” standard in Silva.?!! 


B. Title 1X and Hostile Environment Claims 


Title IX of the 1972 Educational Amendments provides that no person in 
the “United States shall, on the basis of sex, be excluded from participation 
in, be denied the benefits of, or be subjected to discrimination under any 
educational program or activity receiving Federal financial assistance.”?!? Ti- 
tle IX actions cannot be brought against individuals but only against institu- 
tions such as schools, related boards, and colleges or universities.2!> In 1993, 
the U.S. Department of Education’s Office of Civil Rights, which is statuto- 
rily charged with enforcement of Title IX, interpreted Title IX to be analo- 
gous to Title VII.7!4 

Title [X does not specifically afford an individual protection against hostile 
environment sexual harassment. However, in 1992 the Supreme Court de- 
cided Franklin v. Gwinnett County Public Schools, a Title [X case involving a 
female student who sued a Georgia school system for sexual harassment.?!> 
The student charged that a male teacher had made sexual advancements to- 
ward her, kissed her, telephoned her at home on three occasions asking for a 
date, and had forced her to engage in sexual intercourse with him in his of- 





209. Silva, 888 F. Supp. at 313 (quoting Mailloux, 448 F.2d at 1243). 

210. Id. 

211. The University of New Hampshire eventually settled the case with Professor Silva, 
agreeing to reinstate him and to pay him $170,000 in legal fees and $60,000 in back pay. 
See Lott & Reilly, supra note 14, at 15. 

212. 20 U.S.C. § 1681(a) (1982). 

213. See Doe v. Lago Vista Independent School District, 106 F.3d 1223 (Sth Cir. 1997), 
cert. granted, 118 S. Ct. 595 (1997). The central issue in this case is the proper liability 
standard for a public school district under Title [IX for a teacher’s sexual harassment of a 
high school student. The Fifth Circuit held that the school district was not vicariously lia- 
ble under Title IX for a teacher’s sex harassment of a high school student based on a 
common-law agency theory of harassment. Alida Star Gebser, the fourteen year old high 
school student who brought the suit based on section 1983 and Title [X, did not present 
evidence that any school employee or official knew about the improper relationship be- 
tween her and the teacher, Frank Waldrop. /d. at 1224. Gerber v. Lago Vista Independent 
School District, 118 S. Ct. 1989 (1998). The Supreme Court held as a matter of first im- 
pression an implied private right for nonetary damages under Title [X will not lie by reason 
of teacher’s sexual harassment due to the school district’s lack of notice. See also Elaine 
D. Ingulli, Sexual Harassment in Education, 18 RutGERs L.J. 281 (1987) (discussing the 
implications of Title VII and Title IX in sexual harassment litigation involving educational 
institutions); See also Lott & Reilly, supra note 14, at 117, 120 (noting that Title IX also 
covers employees and may afford remedies beyond Title VII because there is no cap on 
punitive damages but that expanded Title [X remedies established under Gwinnett are lim- 
ited to cases of intentional discrimination). 

214. 29 C.F.R. Chapter XIV, Part 1604, paragraph 310. 

215. 503 U.S. 60, 112 S. Ct. 1028 (1992). 
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fice.216 The Court reasoned that Title IX required the Gwinnett County 
School District to refrain from discriminating on the basis of sex.7!7 The 
Court held that under Title [X a student could maintain a sexual harassment 
claim against a school system.?!8 The Court further stated that the same rea- 
soning applies to “students and teachers” as does “supervisor and 
subordinate.”?!° Additionally, the Court held that, although Title IX did not 
specifically provide for monetary damages as a remedy, monetary damages 
could be awarded under Title [X.?2° 

Citing Meritor,??! a California district court held in Patricia H. v. Berkeley 
Unified School District*? that three minors could establish a Title [IX sexual 
harassment claim against the school district based on Title VII theory. Over 
the course of a year, the three female students were allegedly involved in a 
romantic relationship with their band teacher, Mr. Hamilton. While on a 
school-sponsored trip to Lake Tahoe, one student stated that Hamilton 
forced her to handle his genitals and made lewd remarks to her.??3 Hamilton 
also admitted entering the student’s room at her home and “stroking and 
tickling her.”**4 Two other students later accused Hamilton of similar 
molestations.*> 


A major question before the California district court in Patricia H. was 
whether one of the students, Jackie H., was subject to a hostile environment 
because Jackie H. still encountered Hamilton in her everyday activities at 
school. Jackie H. stated that she feared encountering Mr. Hamilton and 
often fled the school grounds.?*° School officials did suspend Hamilton 


briefly, but after reinstatement, advised Jackie H.’s mother to move her 





216. Id. at 63, 112 S. Ct. at 1031. 

217. ddvat 15, 142'S> Ct:at 1037. 

218. See also Lipsett v. University of Puerto Rico, 864 F.2d 881 (1st Cir. 1988) (holding 
that hostile environment claims are allowable in an employment context under Title IX); 
Moire v. Temple University School of Medicine, 613 F. Supp. 1360 (E.D. Pa. 1985) (hold- 
ing that a medical student did not establish her claim in this case but recognizing a cause of 
action under Title IX sexual harassment claim for abusive environments); Mabry v. State 
Bd. of Community Colleges & Occupational Educ., 813 F.2d 311 (10th Cir. 1987) (stating 
there is no reason not to apply Title VII’s standards regarding sexual discrimination to 
Title IX suits). But see also Bougher v. University of Pittsburgh, 882 F.2d 74 (3d Cir. 1989) 
(holding that Title IX reaches quid pro quo harassment but not hostile environment har- 
assment). However, the Supreme Court’s analysis in Gwinnett, a Title IX case, basically 
decided this issue by comparing the student-teacher relationship to the employee-supervi- 
sor relationship. Citing Meritor, a Title VII hostile environment case, the Court stated, “We 
believe the same rule should apply when a teacher sexually harasses and abuses a student.” 
Gwinnett, 503 U.S. at 74, 112 S. Ct. at 1037. 

219. Gwinnett, 503 U.S. at 75, 112 S. Ct. at 1037. 

220. Id. 

221. 477 U.S. 57, 106 S. Ct. 2399 (1986). 

222. 830 F. Supp. 1288 (N.D. Cal. 1993). 

223. Id. at 1294. 

224. Id. At one time, Hamilton was engaged in a romantic relationship with Patricia 
H., the mother of one of the students who alleged that she was molested. Id. 

225. Id. at 1294-96. 

226. Id. at 1296. 
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daughter to another school.*?” Adopting the “reasonable victim” standard 
articulated in Ellison, the court stated that the question of whether a “reason- 
able female student” would find Hamilton’s mere presence created a hostile 
environment, is one for the jury.278 However, the court noted that EEOC 
guidelines urge that the age of the victim; frequency, duration, severity, and 
scope of the acts of harassment; and nature of context of incidents be consid- 
ered in using a “reasonable victim” standard.*?? Thus, the court adopted a 
“reasonable student” standard in deciding if a plaintiff has established a hos- 
tile environment claim under Title [X.?3° 

The Gwinnett and Patricia H. decisions opened the door for students to file 
similar hostile environment claims against universities using Title IX. 
Although Title IX hostile environment claims have rarely been litigated at 
the postsecondary level, future litigation based on Title IX will probably be- 
come more prevalent. Furthermore, recent Title IX decisions regarding hos- 
tile environment claims serve as warnings to colleges and universities that 
failure to adequately respond to constructive or actual notice of sexual har- 
assment could bring tough penalties and sanctions by the courts.?7! 


V. TOWARD A NEW ANALYTICAL FRAMEWORK: 
INCORPORATING THE ELEMENTS OF A HOSTILE 
ENVIRONMENT CLAIM AND THE LEGITIMATE 
PEDAGOGICAL CONCERNS TEST 


In determining the protection due a university professor’s in-class speech, 
the courts have relied heavily on cases dealing with secondary education.?*? 
Although public postsecondary and secondary education have common | 





227. Id. 

228. Id. at 1297. 

229. Id. at 1296. 

230. Id. 

231. It should be noted that state tort laws, state sexual harassment statutes, and the 
Equal Protection Clause of the Fourteenth Amendment also provide alternative legal 
strategies for victims of sexual harassment. The Fourteenth Amendment reads: “No state 
shall make or enforce any law which shall abridge the privileges or immunities of citizens 
of the United States; nor shall any State deprive any person of life liberty, or property, 
without due process of law; nor deny to any person within its jurisdiction the equal protec- 
tion of the laws.” U.S. Const. amend. XIV, § 1. The problems associated with basing a 
sexual harassment claim on the Equal Protection Clause are issues of qualified immunity 
for state actors and the inability to be successful against a municipality unless the injury or 
sexual harassment was based on some policy of the municipality. Nevertheless, the Sev- 
enth and Ninth Circuits have recognized sexual harassment as discrimination that is pro- 
hibited by the Equal Protection Clause. See Bohen v. City of East Chicago, 799 F.2d 1180, 
1185-87 (7th Cir. 1986) (upholding the use of the Equal Protection Clause in a sexual har- 
assment claim and stating that the victim need only prove intentional discrimination and 
not that the harassment altered the terms and conditions of employment); Bator v. Hawaii, 
39 F.3d 1021, 1027 (9th Cir. 1994) (holding that a claim of sexual harassment can be imper- 
missible sex discrimination based on the Equal Protection Clause). 

232. See generally Hazelwood v. Kuhlmeier, 484 U.S. 260, 108 S. Ct. 562 (1988); Bethel 
Sch. Dist. v. Fraser, 478 U.S. 675, 106 S. Ct. 3159 (1986); Peloza v. Capistrano Unified 
School Dist., 782 F. Supp. 1412 (C.D. Cal. 1992). 
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goals, the courts have failed to distinguish between cases involving “student 
academic freedom” and “faculty academic freedom” issues.**? This point is 
crucial because faculty need greater latitude in the area of academic freedom 
due to the need to develop flexible instructional methods which benefit all 
students. Students, however, do not have this critical task.734+ Additionally, 
elementary/secondary education is concerned with the training of minors; 
yet, higher education focuses on the preparation of less impressionable 
minds. For example, certain words and subjects may be derogatory to wo- 
men and persons of color. Although these terms and subjects are offensive, 
within the proper context such as a discussion of hate speech, they are an 
appropriate form of intellectual discussion at the college level. Intense and 
explicit discussions of such topics, however, may not be appropriate for less 
mature students. Judge Hill’s concurrence in Martin v. Parrish?> provides a 
good synopsis of why courts must give significant weight to the differences 
between elementary/secondary school and postsecondary instruction. Judge 
Hill writes: 


The largest problem in my view with the majority’s extension of cases 
like Bethel and Pico is that the majority does not give sufficient weight 
to the differences between the high school instructional setting involved 
in the cases it cites, and the college instructional setting involved in this 
case. The purpose of education through high school is to instill basic 
knowledge, to lay the foundations to enable a student to learn greater 
knowledge, and to teach basic social, moral, and political values. A col- 
lege education, on the other hand, deals more with challenging a stu- 
dent’s ideas and concepts on a given subject matter. The college 
atmosphere enables students to rethink their views on various issues in 
an intellectual atmosphere which forces students to analyze their basic 
beliefs. Thus, high school is necessarily more structured than college, 
where a more free-wheeling experience is both contemplated and 
needed. What might be instructionally unacceptable in high school 
might be fully acceptable in college.?*° 


Furthermore, even though both secondary and postsecondary institutions 
have as their goals the dissemination of knowledge, they differ. The primary 





233. See Miles v. Denver Pub. Sch., 944 F.2d 773, 777 (10th Cir. 1991) (relying on Ha- 
zelwood, a student academic freedom case, to decide a teacher academic freedom issue); 
Bishop, 926 F.2d at 1071 (relying on Hazelwood to determine that a public university class- 
room is not an open forum). 

234. The district court in Cohen acknowledged that the cases dealing with high school 
students may not apply in the college or university context, but then the court states that 
many of the First Amendment concerns remain the same, regardless of educational level. 
Cohen, 883 F. Supp. at 1413. 

235. 805 F.2d 583, 585 (Sth Cir. 1986) (holding that a college economic instructor’s use 
of profanity in the classroom was not protected by the First Amendment and stating that 
“repeated failure by a member of the educational staff of Midland College to exhibit pro- 
fessionalism degrades his important mission and distracts from the subjects he is trying to 
teach”). Id. 

236. Id. at 588. 
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aim of higher education is the “discovery” and “improvement” of knowledge, 
theories, and intellectual principles.277_ As the Supreme Court articulated in 
Keyishian: 


Our nation is deeply committed to safeguarding academic freedom, 
which is of transcendent value to all of us and not merely to the teach- 
ers concerned. That freedom is therefore a special concern of the First 
Amendment, which does not tolerate laws which cast a pall of ortho- 
doxy over the classroom. The vigilant protection of constitutional free- 
doms is no where more vital than in the community of American 
schools. The classroom is the marketplace of ideas. The nation’s future 
depends upon leaders trained through wide exposure to that robust ex- 
change of ideas which discovers truth out of a multitude of tongues, 
[rather] than through any kind of authoritative selection.*** 


Therefore, since colleges must provide a more flexible educational setting 
which allows for open and robust debate, the courts must rethink the analysis 
used in assessing sexual harassment policies which clash with speech in the 
classroom. 

The Pickering-Connick test or “matters of public concern doctrine” is an 
ineffective way to determine if a professor’s in-class speech creates a hostile 
sexual environment or is due constitutional protection.7*° In Miles the Tenth 





237. See HAMILTON, supra note 37, at 201(discussing the similarities and differences 
between precollege and higher education). 

238. 385 U.S. 589, 603, 87 S. Ct. 675, 683 (1967) (citations omitted). 

239. See also Amy H. Candido, Comment. A Right to Talk Dirty?: Academic Freedom 
Values and Sexual Harassment in the University, 4 U. Cut. L. ScH. ROUNDTABLE 85 (1997). 
Candido argues that there are three theoretical justifications for academic freedom as a 
First Amendment doctrine: search for truth, democracy, and autonomy. Candido notes the 
conflicts between academic freedom and equality and looks to autonomy to resolve the 
conflict. Examining Tinker and Pickering, she argues that the Tinker Court failed to “ad- 
dress the inherent benefits of academic freedom itself, especially the preservation of auton- 
omy” and the Court’s “broad and open-ended definition of what constitutes a permissible 
restriction does not create a principled basis for protection.” /d. at 103. Candido also states 
that the Pickering test “does not provide adequate room for academic freedom in the class- 
room.” Id. at 105. To resolve this problem as it relates to in-class sexual hostile environ- 
ment and academic freedom claims, Candido argues that the Court should “first identify 
the autonomy interests that are infringed by the alleged hostile environment and the au- 
tonomy interest that will be infringed if the Court chooses to intervene to suppress the 
hostile speech.” /d. at 115. She then argues that the courts should “balance these harms to 
determine the importance, as evidenced by the degree to which they restrict autonomy by 
distracting from mental capacities, range of options, and independence that autonomy re- 
quires.” Jd. According to Candido, the balance should be in favor of the “least harm to 
autonomy overall” and which “best allow [s] autonomy to flourish into the future.” Jd. In 
balancing the harms to autonomy, Candido identifies balancing the following interests: 
professors’ autonomy interests, students’ autonomy interests, autonomy rights of female 
victims, universities’ autonomy interests, and society’s autonomy interests. She then dis- 
cusses these autonomy interests as they relate to the Silva and Cohen cases. Id. at 120-27. 
Although Candido provides an excellent overview of the autonomy interests that must be 
balanced in developing a new test which responds to issues of academic freedom and sex- 
ual harassment in the classroom, a more narrowly defined test is needed which thoroughly 
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Circuit noted that the Pickering-Connick test does not account for the signifi- 
cant interests of the state as educator.**° In Miles, the Tenth Circuit also 
noted that the state’s regulation of speech in a public education setting is 
justified by the unusual responsibility the state has in assuring: 1) students 
learn, 2) students are not exposed to material inappropriate for their age, and 
3) the viewpoints of school officials or speakers are not erroneously attrib- 
uted to the school.7*1 Thus, the Tenth Circuit adopted the legitimate peda- 
gogical concerns test in Hazelwood.*** The test articulated by the Supreme 
Court in Hazelwood was whether the school’s restriction upon the content of 
a student newspaper was “reasonably related” to “legitimate pedagogical 
concerns.”243 

Nevertheless, the Tenth Circuit did not distinguish between the academic 
freedom rights of the public school teacher in Miles as opposed to the aca- 
demic freedom interests of the public school students in Hazelwood. 
Although students have academic freedom, teachers should be given greater 
protection because of their special role in the delivery of content and pro- 
moting critical debate. Both courts failed to adequately consider the impor- 
tance of this broad discretion. 

Like school officials, faculty members also have “legitimate pedagogical” 
interests of their own. The delivery of course content by faculty demands a 
certain level of artistic license (freedom of expression) which is due special 
First Amendment protection. As noted in State Board of Community Col- 
leges v. Olson,*“ courts, relying on Keyishian,**> have recognized that public 


education teachers have a constitutionally protected right to select a “partic- 
ular pedagogical method for presenting the idea-content of a course, as long 
as the course is part of the official curriculum of the educational institution 
and the teaching method serves a demonstrable educational purpose.”?*° 

It is often true that the interest of the teacher must yield to the interests of 
the school or college. However, the Pickering-Connick test does not ade- 





incorporates Title VII and Title [IX jurisprudence, EEOC sexual harassment guidelines, 
and reframes academic freedom case law. 

240. Miles v. Denver Pub. Sch., 944 F.2d at 777. 

241. Id. 

242. Id. 

243. Hazelwood v. Kuhlmeier, 484 U.S. 260, 273, 108 S. Ct. 562, 571. 

244. 687 P.2d 429 (Colo. 1984) (holding that a community college journalism instructor 
did not have standing to challenge the college’s termination of funding of a student-run 
newspaper as an alleged entitlement used for her instructional purposes because she did 
not demonstrate injury to her First Amendment right to teach but that the teacher had 
third party standing to challenge the funding decision on behalf of the students since it had 
a chilling effect on free speech rights and association activity in exercising those rights 
through the medium of a publication funded in whole or in part by the college). 

245. 385 U.S. 589, 87 S. Ct. 675 (1967). 

246. 687 P.2d at 437 (citing Kingsville Independent Sch. Dist. v. Cooper, 611 F.2d 1109 
(Sth Cir. 1980) (school district constitutionally prohibited from refusing to renew high 
school history teacher’s contract because she engaged students in racial-role-playing during 
class); Keefe v. Geanakos, 418 F.2d 359 (1st Cir. 1969) (granting injunctive relief to prevent 
discharge of tenured high school English teacher for assigning an article containing vulgar 
term and for discussing the term in class). 
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quately provide guidance to the courts in determining when a teacher’s legiti- 
mate pedagogical concerns or interests should yield to the legitimate 
pedagogical concerns of an academic institution. It also does not address 
issues of academic freedom, the state’s special role as educator, and elements 
of a sexual harassment claim. 


Furthermore, although the university as a governmental employer is impli- 
cated by the very nature that it employs faculty, college faculty also fulfill 
instructional tasks, foster intellectual inquiry, and help the state in its educa- 
tional mission through principles of shared governance. No other public em- 
ployees have such a charge or special mission. Although key information can 
be gleamed from cases involving the “government as employer,” these cases 
do not take into consideration the unique role of the state as educator and its 
role in fashioning the “marketplace of ideas.”*47 As recognized by the court 
in Patricia H., the distinctions between an academic environment and the 
workplace “serve only to emphasize the need for zealous protection against 
sex discrimination in the schools.””4* Writing for the Patricia H. court, Judge 
Orrick stated: 


[T]he importance and function of environment is different in academia 
than in the workplace. . . .A nondiscriminatory environment is essential 
to maximum intellectual growth and is therefore an integral part of the 
educational benefits that a student receives. A sexually abusive envi- 
ronment inhibits, if not prevents, the harassed student from developing 


her full intellectual potential and receiving the most from the academic 
program. ... The student-faculty relationship encompasses a trust and 
dependency that does not inherently exist between parties involved 
[employer/employee] in a sexual harassment claim under Title VII.7*° 


The Court in Waters stated that the “government as employer” derives its 
additional power because of its interest in carrying out a particular assigned 
task both effectively and efficiently.%° However, in an educational context, 
the “government efficiency” paradigm does not work well without consider- 
ing the basic principles of academic freedom and the government’s unique 
role in protecting the marketplace of ideas. In Connick, the Court stated: 


We reiterate, however, the caveat we expressed in Pickering: Because 
of the enormous variety of fact situations in which critical statements by 
[teachers and other] public employees may be thought by their superi- 
ors ... to furnish grounds for dismissal, we do not deem it either appro- 
priate or feasible to attempt to lay down a general standard against 
which all such statements may be judged.?>! 





247. Keyishian, 385 U.S. at 603, 87 S. Ct. at 683. 

248. 830 F. Supp. at 1292-93. 

249. Id. at 1293 (quoting Ronna Greff Schneider, Sexual Harassment and Higher Edu- 
cation, 65 Tex. L. Rev. 525, 551 (1987). 

250. 511 USS. at 675, 114 S. Ct. at 1888. 

251. Connick, 561 U.S. at 154 (quoting (Pickering), 391 U.S. at 569). 
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The Pickering-Connick test must, therefore, be restructured in order to con- 
sider the special role of a professor in the classroom in comparison to other 
governmental employees. In other words, when assessing a First Amend- 
ment claim, the court must give significant weight to the range of employ- 
ment functions that public teachers and professors perform in the classroom. 
As noted in Scallet v. Rosenblum,?** courts must: 


consider the [university’s] educational mandate. On the other hand, the 
court must consider the [professor’s] status as instructor at an institu- 
tion of higher education. In the latter regard, the court must, give 
weight to the nature of the employee’s job in assessing the possible ef- 
fect of his action on employee morale, discipline or efficiency. In so 
doing, it must recognize that such effect may vary with the job occupied 
by the employee. In analyzing the weight to be given a particular job in 
this connection, non-policymaking employees can be arrayed on a spec- 
trum from university professors at one end to policemen at the other.?°? 


When the government acts as educator, the concept of academic freedom is 
an integral part of its educational mission; and thus, the concept of academic 
freedom is tied directly to governmental efficiency interests. In a postsecon- 
dary setting, the efficiency interest is also linked to whether faculty, as state 
employees, utilize reasonably legitimate pedagogical methods to promote ef- 
fective student learning. The government’s efficiency interest as educator is, 
therefore, central to its need to foster critical thinking and reflective thought. 
Thus, in evaluating a First Amendment claim involving a professor’s in-class 


speech, a better test is needed which takes into account the unique role of 
educational institutions as essential places in the maintenance of democracy 
and the evolution of ideas. 


A. The Legitimate Pedagogical Concerns Test 


Traditionally, under the Pickering-Connick test, the court must first deter- 
mine whether the restricted speech addresses a matter of public or private 
concern. If the subject matter addresses a purely private concern, the court 
usually has no right to interfere with an employer’s sanction.*°* In Connick, 
the Court noted that in determining whether an employee’s speech is on a 
matter of public or private concern, the analysis turns on whether “an em- 





252. 911 F. Supp. 999 (W.D. Va. 1996). Scallet, a non-tenured instructor at the Univer- 
sity of Virginia’s Darden Graduate School of Business (Darden), alleged that three senior 
Darden faculty members violated his First Amendment rights by not renewing his contract 
in retaliation for his outspokenness on issues of diversity at Darden. Jd. at 1003. 

253. Id. at 1015-16 (citations omitted). Although the court used the Pickering-Connick 
test in assessing whether Scallet’s in-class speech should be protected as opposed to his 
out-of-class speech, the court noted its “reservations about extending the Pickering analy- 
sis to the in-class speech of university professors and graduate school instructors since the 
test does not explicitly account for the robust tradition of academic freedom in those 
quarters.” /d. at 1011 (citing Keyishian v. Bd. of Regents, 385 U.S. 589, 603, 87 S. Ct. 675, 
683-84 (1967)). 

254. Connick v. Myers, 461 U.S. 138, 146, 103 S. Ct. 1684, 1690 (1983). 
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ployee expression cannot be fairly considered as relating to any matter of 
political, social, or other concern to the community.”?°> However, when eval- 
uating a First Amendment claim brought by a public university professor in- 
volving in-class speech and a hostile environment claim, courts must rethink 
current Pickering-Connick jurisprudence. A different test, which I will refer 
to as the “legitimate pedagogical concerns” (LPC) test, is needed in order to 
address key educational and governmental interests such as: 1) the need to 
engage students in robust dialogue and develop critical thinking skills and 
new theories, 2) the unique educational mission of the state as educator, 3) 
the role of faculty in designing and developing instructional methods which 
foster learning and intellectual discovery for different students, and 4) the 
need to maintain a classroom which is conducive to learning and free from a 
hostile sexual environment. 

In adapting the Pickering-Connick test, the courts should no longer focus 
on whether the professor’s in-class speech was on a matter of public concern. 
Under the LPC test, the paradigm shifts from the usual Pickering-Connick 
(matters of public concern) doctrine. The question becomes whether the 
questionable speech addresses a matter of “private concern” or is “reason- 
ably related to a legitimate pedagogical concern” which is “germane to the 
subject matter.” Thus, issues involving the “legitimate pedagogical concerns” 
of the professor are substituted for the “matter of public concerns” analysis. 
If the court determines that the professor’s in-class speech is on a matter of 
private concern, then the inquiry ends and the university may sanction the 
speech. 

However, if the court determines that the professor’s in-class speech “rea- 
sonably relates to a legitimate pedagogical concern” which is “germane to the 
subject matter,” there is a presumption that the professor’s in-class speech is 
protected.*°° For example, teaching different societal viewpoints toward pre- 
marital sex in a Gender and Psychology class would be reasonably related to 
a legitimate pedagogical concern which is germane to the subject of gender. 
Also, a teaching strategy or pedagogical method which forces students to 
“aggressively” contrast various societal values relating to gender and pre- 
marital sex, may make some students feel uncomfortable. However, without 
more the professor’s aggressive teaching style and pursuit of this topic would 
most likely receive a presumption of protection under the LPC test. 

Furthermore, a professor’s “legitimate pedagogical concerns” involve free- 
dom of expression in terms of teaching style. An instructor’s legitimate peda- 
gogical concerns, therefore, include the interest that a professor has in using 
a reasonably effective instructional method to engage students with differing 





255. Id. at 146-47, 103 S. Ct. at 1690. 

256. By “germane to the subject matter,” I mean content and class discussions which 
serve an educational function related to the course. The discussion or conduct should fur- 
ther the educational objectives of the course. See Settle v. Dickinson County Sch. Bd., 53 
F.3d 152, 156 (6th Cir. 1995) (upholding the broad leeway of teachers to determine the 
nature of the curriculum . . . [and] the teacher’s responsibility in the classroom . . . to 
encourage speech germane to the topic at hand and discourage speech unlikely to shed 
light on the subject). /d. 
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academic abilities and developmental levels in learning and debate. As 
noted in Mailloux, academic freedom includes a “substantive right to select a 
teaching method [or strategy] which . . . serves a demonstrated educational 
purpose.”?57 Thus, discussions of a teacher’s legitimate pedagogical concerns 
must include ideas central to the concept of freedom of expression, particu- 


larly as they relate to faculty interests in perfecting their craft and the art of 
teaching. 


Working from the presumption that the professor’s speech is protected, 
the court then balances the legitimate pedagogical concerns of the professor 
against the legitimate pedagogical concerns of the college or university. Spe- 
cifically, the court balances the interests of the professor in using legitimate 
pedagogical methods and in commenting on matters germane to the subject 
matter against the university’s interest in protecting students from a sexually 
hostile environment in the classroom. This balancing incorporates the uni- 
versity’s efficiency interest as it relates to protecting its educational mission, 
making sure statements made by professors in-class are not erroneously at- 
tributed to the educational institution, the university’s right to ultimately con- 
trol the curriculum in the classroom, and its interest in maintaining 
classrooms that are conducive to learning. 


In balancing the professor’s interests against the university’s interest, the 
court considers the test set forth in Meritor as it relates to the sanctioning of a 
professor’s in-class speech under a hostile environment sexual harassment 
policy.”°* First, the court asks if the professor’s conduct was “severe and per- 
vasive” enough to interfere with a “reasonable adult student’s” ability to 
learn or academic performance. As noted in Patricia H., Mailloux, and Silva, 
the court also considers the “totality of circumstance” in evaluating if a “rea- 
sonable adult student” would find that the professor’s conduct created a hos- 
tile environment.*°? Therefore, a student’s age, sex, sophistication, and 
maturity should be taken into consideration, along with the educational level 
(graduate or undergraduate), frequency, duration, and nature of the conduct 
in question. If the court determines that the professor’s conduct was “severe 
and pervasive” as to constitute a hostile sexual environment to a reasonable 
adult student, then the university’s interests in promoting efficient and effec- 
tive learning out weighs the professor’s interests in using legitimate pedagogi- 
cal methods and in commenting on issues germane to the subject matter. If 
the speech or conduct is not considered severe and pervasive enough to inter- 
fere with a reasonable adult’s academic performance, then the professor’s 
pedagogical interests outweigh the college’s efficiency interest. 





257. 323 F. Supp. at 1390. But see Dambrot v. Central Michigan Univ., 55 F.3d 1177, 
1190 (6th Cir. 1995) (stating that a professor or teacher’s “choice of teaching methods does 
not rise to the level of protected expression.”). 

258. Meritor Savings Bank v. Vinson, 477 U.S. 57, 67, 106 S. Ct. 2399, 2405 (1986). 

259. See generally Patricia H. v. Berkeley Unified Sch. Dist., 830 F. Supp. 1288, 1296 
(N.D. Cal. 1993); Mailloux v. Kiley, 448 F.2d 1242 (1st Cir. 1971); Silva v. Univ. of N.H., 
888 F. Supp. 293, 313 (D.N.H. 1994) for discussions of the “reasonableness” standard in 
sexual harassment cases in an educational setting. 
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Finally, the court must determine whether the professor would have been 
sanctioned “but for” the protected “in-class” speech or conduct. As set forth 
in Mt. Healthy,?© in asserting a First Amendment violation, a professor sanc- 
tioned for creating a hostile sexual environment in the classroom must 
demonstrate: 1) that his speech was constitutionally protected and 2) the 
speech was the motivating factor in disciplining him.7®! In justifying the re- 
striction, the defendants (state/college) may as a defense demonstrate that 
they would have made the “same decision” absent the protected in-class 
speech or conduct. Therefore, the defendant would have to demonstrate that 
it would have discharged the professor for a constitutionally or legally per- 
missible reason.?° 

Although not part of the legitimate pedagogical concerns test, courts 
would also have to determine if the college’ s sanction was “reasonably re- 
lated” to its interest in exercising reasonable control over the professor’s 
classroom expression.*°? Another important factor to be considered is 
whether the faculty member received notice that his or her teaching method- 
ologies and in-class speech could constitute a violation of the campus sexual 
harassment policy. 


B. Striking the Balance: Application of the Legitimate Pedagogical 
Concerns Test to the Cohen Case 


Using the legitimate pedagogical concerns test, the court would first ask if 
Cohen’s in-class speech and conduct (instructional method) was on a matter 
of “private concern” or “reasonably related” to a “legitimate pedagogical” 
concern which is “germane to the subject matter.”*** The court record does 
not indicate that Professor Cohen used profanity to demonstrate any particu- 
lar type of writing or English related concept which served a valid educa- 
tional objective.2 Also, as noted in Hazelwood, schools have a recognized 
interest in disassociating themselves from speech which interferes with the 
work or rights of others or that is unreasonably considered inappropriate.” 
Thus, indecent language and profanity may also be regulated in the 
schools.7°”? A jury would most likely find that profanity, in this instance, is 
not reasonably related to any legitimate pedagogical concern germane to the 
subject matter of remedial English. Therefore, Cohen’s profanity would 
probably not survive the LPC test. 





260. 429 U.S. 274, 97 S. Ct. 568 (1977). 

261. Id, 97S. Ct. at 568. 

262. Id. at 287, S. Ct. at 576. 

263. See Miles v. Denver Pub. Sch., 944 F.2d 773 (10th Cir. 1991). 

264. See supra note 36, at 1. The 1970 Interpretive Comments read, “Teachers are enti- 
tled to freedom in the classroom in discussing their subject, but they should be careful not 
to introduce into their teaching controversial matter which has no relation to their sub- 
ject.” Id. 

265. See supra, Part II. C for a discussion of the facts in the Cohen case. 

266. Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 271, 108 S. Ct. 562, 570 (1988). 

267. Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 684, 106 S. Ct. 3159, 3165 (1986) 
(citations omitted). 
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Plaintiffs in Cohen’s situation would likely assert that English professors 
are usually given lots of discretion and artistic license in choosing subject 
matter and material. However, a jury is unlikely to believe that “intense” 
and “in-depth” discussions of pornography, Playboy and Hustler articles, and 
consensual child sex are reasonably related to legitimate pedagogical con- 
cerns or appropriate for remedial English instruction. Therefore, based on 
the facts of this case, Cohen’s in-class discussions of consensual sex with chil- 
dren, as it related to Jonathan Swift’s, “A Modest Proposal,” and his in-class 
discussions of any of his Playboy or Hustler articles would also be unpro- 
tected. A credible argument that could be advanced by Cohen is that a fine 
line exists here between legitimate discussions of controversial topics which 
are to “shock students” in order to force them to think and those which are 
coercive and intimidating. Nevertheless, it is likely that a reasonable jury 
weighing the evidence would still find that Cohen’s speech is unprotected.7* 
Understandably, a community college would probably assert that controver- 
sial topics such as pornography may foster intellectual debate; nevertheless, 
explicit discussions of pornography and consensual child sex are not the legit- 
imate expectations of students enrolling in a remedial English course at a 
two-year institution. As noted by Cindia Cameron, “Choice is a big issue 
here. Did this young woman [Murrillo] know what was coming? Did she 
have a choice to take another class and still get good grades?” 

From the court record it is difficult to determine the depth in which stu- 
dents were required to delve into the issues of pornography and consensual 
child sex. Regardless, under these circumstances a community college could 
contend that intense and in-depth study of this kind would probably be best 
served by senior or graduate level courses which are not remedial in nature. 
Based on the assumption that Cohen’s discussions of pornography and sex 
were not reasonably related to legitimate pedagogical concerns which were 
germane to the subject matter, a reasonable jury could find that the college 
was justified in sanctioning Cohen for his speech. Nevertheless, issues of no- 
tice and due process regarding the College’s policy are still essential. 

Assuming, however, that a jury did find that Cohen’s discussions of por- 
nography and consensual child sex were of legitimate pedagogical concerns 
which were germane to the subject matter, the value of Cohen’s in-class 
speech would be balanced against the College’s interests in efficiently carry- 
ing out its educational mission and maintaining a classroom conducive to 
learning. Thus, the jury would assess whether Cohen’s discussion of pornog- 
raphy and sex were “severe and pervasive” enough io interfere with a “rea- 
sonable adult student’s” ability to learn or academic performance. Jury 
instructions would probably require jurors to consider Murillo’s age, sex, the 





268. See Cohen v. San Bernardino Valley College, 883 F. Supp. 1407, 1410 (C.D. Cal. 
1995). Cohen admitted using a confrontational teaching style designed to shock students 
and make them think and write about controversial subjects. Id. 

269. Freedom Speaks: Sexual Harassment and Free Speech (PBS television broadcast, 
Dec. 18, 1996) (videotape on file with author) (answering the question if a warning by 
Professor Cohen in his syllabus stating that he would use pornography would have been 
enough). Cindia Cameron is an advocate for the organization, Nine to Five. 
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frequency of Cohen’s speech, the type of educational institution and level, 
the sophistication of the students, the course subject, and the nature of the 
conduct. Part of the jury’s focus would be on whether a thirty-five-year-old 
female enrolled in a remedial English class at a two-year community college 
would perceive Cohen’s style of teaching, discussion of child-consensual sex 
and pornography as “severe and pervasive” enough to interfere with her aca- 
demic performance. The court record noted that Cohen required students to 
read an article which he wrote. After watching a particular type of porno- 
graphic film called a four-handkerchief movie, Cohen stated in the article 
that he received an “erection in about eight seconds.”?”° Particularly in the 
context of a remedial English class, it is possible that a reasonable jury would 
determine that a professor’s sexual response to a film is not germane to the 
subject matter or any legitimate pedagogical or instructional teaching method 
that would deserve First Amendment protection. Additionally, the commu- 
nity college could further argue that reading assignments detailing “four- 
handkerchief movies” are inappropriate in remedial English classes which 
focus more on basic grammar, sentence structure, and writing skills. There- 
fore, a jury may be prone to find that a persistent use of these types of arti- 
cles and discussions of his personal sexuality, coupled with his aggressive 
teaching method, would create an environment “severe and pervasive” 
enough to interfere with a “reasonable adult student’s” academic perform- 
ance and the institution’s efficiency interests and educational mission. 

Additionally, in hostile environment sexual harassment cases like this one, 
most courts would likely uphold sanctions such as warnings in syllabi regard- 
ing teaching style and subject matter and also mandatory sexual harassment 
training for the sanctioned professor. A court would probably view these 
sanctions as legitimate ways to reasonably ensure that students are free from 
hostile sexual environments in the classroom. Based on these assumptions, a 
jury would most likely conclude that the College’s “legitimate pedagogical” 
concerns or interest in a classroom conducive to learning outweighed Co- 
hen’s interest in discussing Playboy and Hustler articles in a remedial English 
class. Thus, based on these assumptions the College could discipline Cohen 
in order to protect its efficiency interest and mission. 

Nevertheless, the Ninth Circuit held that the College’s sexual harassment 
policy was broad and ambiguous in its application.?”! The Court stated that 
the campus failed to adequately provide Cohen with notice that his in-class 
speech and longstanding teaching methodology could constitute a hostile en- 
vironment.””* Therefore, the critical question becomes what can colleges do 
to provide professors with due notice and avoid overly broad policies? 


C. Guarding Against Vague and Overly Broad Sexual Harassment Policies 


Colleges and universities must design campus sexual harassment policies 
which protect students from hostile sexual environments but which do not _ 





270. See supra note 66 and accompanying text. 
271. Cohen v. San Bernardino Valley College, 92 F.3d 968, 971 (9th Cir. 1996). 
272. Id. at 972. 
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infringe upon academic freedom and open debate. In the Cohen case, the 
College’s sexual harassment policy, which prohibited conduct that “has the 
purpose or effect of unreasonably interfering with an individual’s academic 
performance or creating an intimidating, hostile, or offensive learning envi- 
ronment,” was based on EEOC guidelines.?7 


The Cohen case is unique because Professor Cohen had taught at the Col- 
lege for fourteen years and had apparently used a similar teaching style and 
topics with little warning from officials that his conduct might constitute sex- 
ual harassment.?”* Many hostile environment sexual harassment cases do not 
involve years of continuous conduct or teaching of this type. Usually, the 
professor’s speech or introduction of controversial subject matter is more re- 
cent and has not gone unnoticed and unsanctioned for many years. 


The Ninth Circuit found that the College’s sexual harassment policy was 
unconstitutionally vague as applied to Professor Cohen.?”> However, the 
court did not decide if the College could have punished Cohen’s conduct if 
the policy had been more precisely construed by campus guidelines, Cohen 
had received notice, or if the policy itself had been more precise.*”° The im- 
portant question in the application of sexual harassment policies or guide- 
lines are do these mechanisms provide due notice and appropriately define 
sexual harassment? The AAUP’s statement on sexual harassment provides 
guidance to campus Officials in designing their policies. It states: 


It is the policy of this institution that no member of the academic com- 
munity may sexually harass another. Sexual advances, requests for sex- 
ual favors, and other speech or conduct of a sexual nature constitute 
sexual harassment when: 


1. Such advances or requests are made under circumstances implying 
that one’s response might affect academic or personal decisions that are 
subject to the influence of the person making the proposal; or 


2. Such speech or conduct is directed against another and is either 
abusive or severely humiliating, or persists despite the objection of the 
person targeted by the speech or conduct; or 


3. Such speech or conduct is reasonably regarded as offensive and 
substantially impairs the academic or work opportunity of students, col- 
leagues, or co-workers. If it takes place in the teaching context, it must 
also be persistent, pervasive, and not germane to the subject matter. 
The academic setting is distinct from the workplace in that wide latitude 
is required for professional judgment in determining the appropriate 
content and presentation of academic material.?”’ 





See supra note 65 and accompanying text. 
Cohen, 92 F.3d at 972. 

Id. 
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AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS, supra note 9, at 172. 
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The Ninth Circuit stated that “statutes regulating First Amendment speech 
must be narrowly drawn to address the specific evil at hand.”?”8 Ohio State 
University’s sexual harassment policy provides a good example of such a nar- 
rowly drawn policy.?”? It reads: 


Sexual harassment is any unwelcome sexual advance, request for sexual 
favor, reference to gender or sexual orientation, or other physical or 
verbal conduct of a sexual nature when: 

1. Submission to or rejecting of such conduct is used either explicitly or 
implicitly as a basis for any decision affecting terms or conditions of an 
individual’s employment, participation in any program or activity, or 
status in an academic course; or 

2. Such conduct has the effect of unreasonably interfering with an indi- 
vidual’s work performance or educational experience, or creates an in- 
timidating, hostile or offensive environment for working, learning, or 
living on campus, and has no legitimate relationship to the subject mat- 
ter of the course. 

Sexual harassment can occur between any individuals associated with 
the University, i.e. between an employee and a supervisor; between co- 
workers; between faculty members; between a faculty, staff or student 
and a customer, vendor, or contractor; or between a student and a 
faculty member or another student.?°° 


Ohio State University’s policy narrowly restricts a professor’s expression 


to speech which “unreasonably” interferes with an individual’s “educational 
experience.”*! The conduct or speech must also “create an intimidating, 
hostile, or offensive environment for learning.”?*? Additionally, unlike the 
sexual harassment policy in the Cohen case, the speech or expression must 
have “no legitimate relationship to the subject matter of the course.” Thus, 
the policy defines sexual harassment and incorporates the principles of aca- 
demic freedom while protecting students from sexual harassment. The policy 
also provides notice to professors, students, and the university community 
that in-class speech and instruction which unreasonably interferes with a stu- 
dent’s learning and that is not legitimately related to the course could violate 
the sexual harassment policy. 

In order to make sure that professors have notice that their conduct in 
class could violate the policy, campus officials should also provide training 
which gives specific examples of conduct which may violate the sexual harass- 





278. Cohen, 92 F.3d at 971. 

279. See also, Beverly Earle & Anita Cava, The Collision of Rights and a Search for 
Limits: Free Speech in the Academy and Freedom From Sexual Harassment on Campus, 18 
BERKELEY J. Emp. & Las. L. 282 (1997) (discussing the conflict between campus safe- 
guards against sexual harassment and freedom of speech in the academic context and ex- 
amining Stanford’s and Harvard Law School’s sexual harassment guidelines). Jd. at 313. 

280. SEXUAL HARASSMENT ON Campus: A LEGAL COMPENDIUM 373 (Elsa Kircher 
Cole, ed., National Association of College and University Attorneys, 3d ed. 1997). 

281. Id. 

282. Id. 
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ment policies. Although difficult and controversial, examples of speech 
which are unrelated to the subject matter, intimidating, hostile, offensive, and 
which unreasonably interfere with learning should also be discussed during 
training. Furthermore, campus guidelines, faculty handbooks, and student 
handbooks should provide specific examples of classroom conduct that could 
possibly violate the policy. 

Campuses should also incorporate a statement into their sexual harass- 
ment policy which expresses the university’s commitment to academic free- 
dom and the importance of critical debate. John Hopkins University’s sexual 
harassment policy includes such a statement. It reads, “Fundamental to the 
University’s purpose is the free and open exchange of ideas. It is not, there- 
fore, the University’s purpose, in promulgating this policy, to inhibit free 
speech or the free communication of ideas by members of the academic com- 
munity.”*> This statement is important in establishing and fostering an insti- 
tutional culture or campus community dedicated to the “marketplace of 
ideas.” 


VI. CONCLUSION 


The price of freedom has always been expensive.?®> 
- Martin Luther King, Jr. - 


Freedom is indeed expensive. Thus, the individual and collective free- 
doms in which we all enjoy are not without their own costs. Freedom of 
inquiry and the freedom to pursue one’s own intellectual pursuits are no dif- 
ferent. Therefore, when students attend institutions of higher learning, the 
cost is usually a certain level of “intellectual discomfort.” In discussing the 
Cohen case, law professor Kingsley Browne noted: 


The issue is not whether someone could challenge the professor. It was 
not her [Murrillo’s] expression that was being challenged. It was his. 
The question is whether the university can force him to stop .. . from 
talking about certain things because they make somebody uncomforta- 
ble. There is this notion now about hostile learning environments that 
suggests that learning is suppose to be a comfortable process, but the 
best learning takes place when people are made to feel uncomfortable 
and made to challenge their pre-existing beliefs.7°° 


One of the freedoms that scholars and intellectuals enjoy is the opportu- 
nity to engage students and help them challenge and examine their own pre- 
existing beliefs. In noting the importance of freedom of inquiry in the devel- 
opment of modern civilization, the Court in Sweezy v. New Hampshire ob- 
served, “no one should underestimate the vital role in a democracy that is 





283. Id. at 371. 

284. Keyishian v. Bd. of Regents, 385 U.S. 589, 603, 87 S. Ct. 675, 683 (1967). 
285. King, supra note 1, at 35. 

286. Freedom Speaks, supra note 269. 
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played by those who guide and train our youth. . . . Scholarship cannot flour- 
ish in an atmosphere of suspicion and distrust. Teachers and students must 
remain free to inquire, to study, and to evaluate, to gain new maturity and 
understanding; otherwise civilization will stagnate and die.”?8’ With these 
freedoms and privileges come the First Amendment protection of academic 
freedom. Academic freedom is, therefore, a necessary element which seeks 
to protect university constituents from external and internal forces that en- 
croach upon autonomy and other institutional and faculty prerogatives.?** 

Colleges and universities are also entrusted with the responsibility of pa- 
trolling and monitoring their agents to make sure that these agents do not 
infringe upon a student’s right to learn and excel academically. Although a 
certain level of intellectual discomfort is inevitable, and perhaps even 
healthy, careful guidelines and policies are needed which ensure that women 
and men can equally participate in scholarship and debate without fear of 
intimidation or coercion. 

These policies, which promote a campus free of sexual harassment, must 
be based upon guidance provided by the courts. Currently, the Pickering- 
Connick test makes it difficult for public colleges and universities to ade- 
quately adopt policies which guard against a hostile environment without in- 
fringing upon academic freedom and freedom of speech in the classroom. 
Without a more clearly defined test which addresses the state’s unique peda- 
gogical role as educator, the freedom to teach and explore one’s own intellec- 
tual endeavors will become too costly. This is a cost that we as a democratic 


society cannot bear. 





287. 393 U.S. 503, 508, 89 S. Ct. 753, 757 (1969) (affirming the role of academic free- 
dom and the essential role that American universities play in democracy and the growth of 
civilization). 

288. See also J. Peter Byrne, Academic Freedom Without Tenure? 13 (American Asso- 
ciation for Higher Education Working Paper Series Inquiry No. 5, 1997) (comparing and 
contrasting institutional protections such as tenure, grievance procedures and peer review 
structures in the maintenance of academic freedom). 











DISABILITY DISCRIMINATION LITIGATION 
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Like Pip in Charles Dickens’ Great Expectations, Americans consider ad- 
vanced education the means to success in life.' Americans with disabilities, 
however, have frequently needed to engage in litigation in order to gain ac- 
cess to institutions of higher learning. This article discusses several of the 
principal issues relevant to litigation over disability discrimination in colleges 
and universities. The federal laws that disability discrimination claimants are 
likely to invoke are the Americans with Disabilities Act (“ADA”) and Sec- 
tion 504 of the Rehabilitation Act of 1973.2 The ADA envisions that litiga- 
tion and the threat of litigation will be major devices to secure equality in 
American society for people with disabilities.? Nevertheless, the standards 
the ADA or Section 504 plaintiff must meet are difficult, particularly in em- 
ployment cases.* For this reason, plaintiffs must pay careful attention both to 
the prospects of success on the merits and to possible obstacles in the litiga- 
tion process. For their part, defendants must recognize that substantial mon- 
etary and other relief may result if the plaintiff wins the case.° 

Plentiful sources exist concerning the underlying duties imposed on col- 
leges and universities by the ADA and the Rehabilitation Act.° To comple- 
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ment that body of research, this article takes up the less frequently discussed 
topic of enforcement. It considers administrative litigation and litigation in 
the courts, examining issues related to litigation in the courts in roughly the 
same order that they are likely to arise in a typical disability discrimination 
case. 


I. ADMINISTRATIVE LITIGATION 


The nature of the complaint and the character of the educational institu- 
tion accused of violating the law determine the relevant form of administra- 
tive litigation to redress acts of disability discrimination. The starting point is 
to ask whether the claim must be brought to an administrative agency before 
a court will entertain it. As a general matter, employment discrimination 
claims must be exhausted through an administrative process before they may 
be brought to court; other disability discrimination claims do not need to be 
exhausted before judicial proceedings may be filed. Nevertheless, not all em- 
ployment discrimination claims based on disability have to be exhausted, and 
some claimants with claims that do not require exhaustion may have reasons 
to prefer administrative over judicial remedies. 


A. EEOC Proceedings 


Title I of the Americans with Disabilities Act (“ADA”) provides that 
claims of employment discrimination have to be filed with the Equal Em- 


ployment Opportunity Commission (“EEOC”) or its designee before they 
may be entertained by a court.’ The EEOC need not decide the case, how- 
ever. If 180 days have passed since the filing of the charge, and there has 
been no dismissal, conciliation agreement, or EEOC suit, the claimant may 
request, and will receive, a right-to-sue letter and may file her action in 
court.® 


Not all employment discrimination claims based on disability fall exclu- 
sively under Title I of the ADA, however. Section 504 of the Rehabilitation 
Act of 1973 has provided a remedy for disability discrimination by federal 
grantees since long before the passage of the ADA; employment claims 
against colleges or universities that receive federal money may rely on that 





in Higher Education: Administrative and Judicial Enforcement of Disability Law, 22 J.C. & 
U.L. 989 (1996), and Professor Tucker, Bonnie P. Tucker, Application of the Americans 
with Disabilities Act and Section 504 to Colleges and Universities: An Overview and Discus- 
sion of Special Issues Relating to Students, 23 J.C. & U.L. 1 (1996). For a detailed discus- 
sion of the interaction of the two principal statutes barring disability discrimination by 
colleges and universities, see Mark C. Weber, Disability Discrimination by State and Local 
Government: The Relationship Between Section 504 of the Rehabilitation Act and Title II of 
the Americans with Disabilities Act, 36 WM. & Mary L. Rev. 1089 (1995). 

7. See 42 U.S.C. § 12117 (1994). The action will not be barred if the claimant mistak- 
enly files in court first and files with the EEOC later. See Roe v. Cheyenne Mountain 
Conference Resort, Inc., 124 F.3d 1221, 1228 n.3 (10th Cir. 1997). Nevertheless, limitations 
may bar the action if the EEOC filing takes place too long after the cause of action ac- 
crues. See infra notes 38-41 and accompanying text. 

8. See 42 U.S.C. § 2000e-5(f)(1) (1994). 
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statute. Section 504 does not by its terms require exhaustion, and the courts 
have not imposed such a requirement in Section 504 cases.’ 


Title II of the ADA covers state and local government, forbidding disabil- 
ity discrimination in employment and in access to public services. Its text 
incorporates by reference the employment duties of Title I, and all of the 
remedies of Section 504 of the Rehabilitation Act. Title II’s legislative his- 
tory indicates an awareness on the part of the drafters that Section 504 does 
not require exhaustion, and therefore actions brought under Title II will not 
need to be exhausted.'° The Department of Justice joined the drafters in 
adopting this interpretation."! 


The cases are not entirely in harmony with this reading of the legislative 
history and the Department of Justice rules, but the better reasoned view 
supports the position that there is no need to exhaust employment actions 
brought under Title II. Petersen v. University of Wisconsin’? was among the 
first ADA cases to reject the argument that exhaustion was required in a 
Title Il employment discrimination case; the case concerned the firing of an 
employee who requested reduced hours as an accommodation for a serious 
disability.'* The employee did not file the action with the EEOC, but instead 
sued directly in court. The court denied a motion to dismiss, reasoning that 
Title Il incorporated the remedies applicable to Section 504, that those reme- 
dies did not include any exhaustion requirement, and that Title II’s legislative 
history and regulations (as embodied in the official explanation of the rules) 
ruled out an exhaustion requirement.'* The opinion pointed out that the reg- 
ulations adopt the Title I requirements for entities covered by both Title I 
and Title II, but concluded that this reference meant only to adopt the sub- 
stantive employment standards of Title I. The exhaustion and other proce- 
dural requirements of Title I, found elsewhere in the EEOC rules, were not 
meant to be adopted.!> 


The only way to reach a result contrary to that in Petersen is by mechani- 
cally reasoning that Title I covers employment, so all employment actions 





9. See, e.g., Tuck v. HCA Health Services, 7 F.3d 465, 470-71 (6th Cir. 1993); Smith v. 
Barton, 914 F.2d 1330, 1338 (9th Cir. 1990). See also Doe v. County of Milwaukee, 871 F. 
Supp. 1072, 1075-76 (E.D. Wis. 1995) (reasoning that congressional awareness of the lack 
of any Section 504 exhaustion requirement and Congress’ adoption of Section 504 reme- 
dies for Title II of the ADA support the conclusion that Title II does not require 
exhaustion). 

10. See H.R. Rep. No. 101-485, pt. 2, at 98 (1990), reprinted in 1990 U.S.C.C.A.N. 381 
(“As with section 504, there is also a private right of action . . . which includes the full 
panoply of remedies. Again, consistent with Section 504, it is not the Committee’s intent 
that persons with disabilities need to exhaust Federal administrative remedies before exer- 
cising their private right of action.”); see also S. Rep. No. 101-116, pt. 1, at 58 (1989). 

11. See 28 C.F.R. § 35 Subpart F, App. A & App A § 35.172 (1997); UniTED STATES 
DEPARTMENT OF JusTICE, TITLE II TECHNICAL AssISTANCE MANUAL 48 (1992). 

12. 818 F. Supp. 1276 (W.D. Wis. 1992). 

13. See id. 

14. See id. at 1279-80. 

15. See id. at 1280. 
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must be exhausted.'® The weight of the case law rejects this uninformed 
reading of the statute.'’? Because state colleges and universities are units of 
state government covered by Title II, employment discrimination claims 
against them would not need to be exhausted.'® Of course, if a court were to 
adopt a contrary view, a plaintiff might elect to proceed solely under Section 
504 and to ignore the ADA, relying on the fact that all state universities also 
receive federal financial assistance.!? As noted below, the relief available is 
the same. 


Because EEOC litigation provides an extensive investigation process in 
those cases that the agency pursues, there may be strategic reasons to take 
advantage of EEOC procedures, even for those litigants who would be able 
to proceed directly to court under Section 504 or Title IT.7° 





16. See Kent v. Director, Missouri Dep’t of Elementary and Secondary Educ., 792 F. 
Supp. 59 (E.D. Mo. 1992), remanded for reinstatement of action, 989 F.2d 505 (8th Cir. 
1993); see also Decker v. University of Houston, 970 F. Supp. 575 (S.D. Tex. 1997) (reason- 
ing that no Title II cause of action exists for employment discrimination); Iskander v. Ro- 
deo Sanitary Dist., 1995 WL 56578 (N.D. Cal. Feb. 7, 1995) (reasoning that no Title II 
cause of action exists for employment discrimination), aff'd, 121 F.3d 715 (9th Cir. 1997) 
(affirming on other grounds). One opinion that rejected Petersen’s analysis, reasoning that 
Title II does not establish a claim for employment discrimination at all, and hence the 
claim must be exhausted, was subsequently reversed on appeal. See Bledsoe v. Palm 
Beach County Soil and Water Conserv. Dist., 942 F. Supp. 1439 (S.D. Fla. 1996), rev’d, 133 
F.3d 816 (11th Cir. 1998). 


17. See, e.g., Doe v. County of Milwaukee, 871 F. Supp. 1072 (E.D. Wis. 1995); Binetti 
v. Illinois Dep’t of Transp., 1994 WL 724866 (N.D. Ill. Dec. 22, 1994); Ethridge v. Alabama, 
847 F. Supp. 903 (M.D. Ala. 1994). Several other Title II cases that do not require exhaus- 
tion concern non-employment matters. See Noland v. Wheatley, 835 F. Supp. 476 (N.D. 
Ind. 1993), and Coleman v. Zatechka, 824 F. Supp. 1360 (D. Neb. 1993); see also Finley v. 
Giacobbe, 827 F. Supp. 215 (S.D.N.Y. 1993) (denying dismissal of Section 504, Americans 
with Disabilities Act, and constitutional claims though state notice of claim statute was not 
followed; noting absence of any exhaustion requirement for Section 504 and Title II and 
citing Petersen with approval). 

18. All state colleges and universities will thus be subject to Title II of the ADA. 
Section 504 covers all units of all universities that receive federal grants; it is hard to imag- 
ine that a public university would not receive federal money, and nearly all private univer- 
sities do as well, so Section 504 applies to all those institutions. Conceivably, a free- 
standing college or professional school might be neither public nor part of a federal 
grantee, and so would be covered neither by Title II nor Section 504. Nevertheless, all the 
institutions would be covered by Title I (as long as they have more than 15 employees) and 
by the ADA’s Title III public accommodations provisions (unless religious or otherwise 
not subject to that title). The method of counting employees for purposes of Title VI of the 
Civil Rights Act of 1964, which is identical to the method for the ADA, is explained in 
Walters v. Metropolitan Educational Enterprises, 519 U.S. 202, 117 S. Ct. 660 (1997). 

19. This fact alone calls into question the utility of the idea of requiring exhaustion of 
Title If employment claims. Jason Powers, Note, Employment Discrimination Claims 
Under ADA Title II: The Case for Uniform Exhaustion Requirements, 76 Tex. L. Rev. 
1457 (1998). Moreover, as the author of the note concedes, his reading of the legislative 
history has failed to persuade either the writers of the enforcing regulations or the courts. 


20. See Weber, supra note 6, at 1130 (discussing benefit to claimants from administra- 
tive investigation of claims). 
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B. United States Department of Education Proceedings 


Complaints that a college or university discriminated against either em- 
ployees or non-employees, e.g., students, library patrons, or applicants, may 
be filed with the United States Department of Education, the agency that 
provides federal funding for universities and other educational institutions. 
Both Section 504 and Title II of the ADA require that federal administrative 
agencies establish complaint investigation procedures. The filing of the com- 
plaint will not count as administrative exhaustion or protect the claimant’s 
right to judicial relief, however. Beyond this fact, administrative proceedings 
in the Department of Education differ in important respects from pursuit of 
judicial remedies. 


First, though the aggrieved individual initiates proceedings by making a 
complaint to the regional office of the Office for Civil Rights of the United 
States Department of Education, once the regional office has the case, the 
government is in charge of the case. Office for Civil Rights staff will investi- 
gate, typically by gathering documents and conducting interviews.”! The Of- 
fice for Civil Rights frequently negotiates findings and remedies with the 
responding party when it determines that a violation has occurred. The De- 
partment of Education must afford a hearing to a grantee if it wishes to ter- 
minate funding or take other compliance actions over the objection of the 
respondent.”” Though the hearing officer may allow participation by the 
complainant as a litigating amicus curiae in these administrative hearings,* 
the Department of Education has control over the prosecution of the case. 

Second, the relief available from the Department of Education is of a dif- 
ferent character than that obtained in ordinary litigation. When a Depart- 
ment of Education case prevails, the result is an order or agreed statement 
that the school must take remedial steps or lose its federal funding.** The 
school could choose to forego the funding, though few funded entities would. 
More significantly, the conditions that the administration places on the main- 
tenance of funding may not be those the complainant would deem adequate 
to remedy her complaint. 

Third, the Department of Education process does not cost anything, and 
claimants do not always feel the need to obtain an attorney. This cost factor 
may be an important reason for some claimants, particularly those who might 
be pessimistic about obtaining a damages remedy in judicial proceedings, to 
pursue the Office for Civil Rights remedy instead of litigation. Some claim- 
ants may also wish to pursue the remedy at the same time that they pursue 





21. See Mark C. WEBER, SPECIAL EDUCATION LAW AND LITIGATION TREATISE 
§ 12.5 (1992) (describing Office for Civil Rights complaint process); see also 34 C.F.R. 
§ 100.7(b) (1997). See generally 34 C.F.R. §§ 104.61, 106.71 (1997) (applying procedures to 
Section 504). 

22. See 34 C.F.R. § 100.9(a) (1997). This provision, which applies to proceedings 
under Title VI of the Civil Rights Act of 1964, is incorporated by reference in the Section 
504 regulations. See 34 C.F.R. § 106.71 (1997). 

23. See 34 C.F.R. § 101.22 (1997) (describing role of litigating amicus curiae). 

24. See 34 C.F.R. § 100.8 (1997) (describing steps to induce compliance). 
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litigation, although the Department of Education may use the pendency of 
the case to delay the administrative proceedings. 

Claimants’ enthusiasm for the Office for Civil Rights’ process should be 
tempered by the knowledge that one prominent study found the Office to be 
insufficiently aggressive in enforcing Section 504 against state and local gov- 
ernmental entities that engage in disability discrimination.*> On occasion, the 
Office has retreated from findings of discrimination that it itself has made.”° 

Limitations apply to Department of Education complaints: they must be 
filed within 180 days of the alleged discrimination.?” Nevertheless, the De- 
partment may waive the time limit under appropriate circumstances.”® 

Prevailing claimants are entitled to an administrative award of attorneys’ 
fees, by inference under Section 504°° and directly under the statutory lan- 
guage of Title II.°° In interpreting Title VII of the Civil Rights Act, the 
Supreme Court has ruled that a court action may be filed solely in order to 
obtain attorneys’ fees when the claimant prevailed in administrative proceed- 
ings but the agency would not award the fees.*! 


II. LItTIGATION IN THE CouRTS 


The topic of litigation in the courts includes preliminary matters, discov- 
ery, trial issues, relief, and attorneys’ fees. 


A. Preliminary Issues 


Preliminary issues in any judicial proceeding include those matters that the 
lawyer has to consider in framing the case and drafting the complaint. Those 
factors include jurisdiction, joinder of claims, timeliness, and jury demands. 


1. Jurisdiction and Joinder of Claims 


Concurrent federal and state court jurisdiction exists for ADA, Section 
504, and any other properly joined federal statutory or constitutional claims, 
such as assertions that the institution violated federal due process or freedom 





25. See Bonnie P. Tucker, Section 504 of the Rehabilitation Act After Ten Years of 
Enforcement: The Past and the Future, 1989 U. ILL. L. Rev. 845, 877 (1989). 

26. See, e.g., UTAH STATE OFF. OF Epuc., 17 Epuc. HANDICAPPED L. REP. 137 (U.S. 
Dep’t of Educ., Off. for Civil Rights 1990). 

27. See 34 C.F.R. § 100.7(b) (1997). 

28. See id. 

29. The statute authorizes “the court” to award fees to the successful claimant in “any 
action or proceeding.” 29 U.S.C. § 794a(b) (1994). Though this language might appear to 
require administrative claimants to file an action in court to recover the fees, the provision 
has not been read so literally. See Watson v. United States Veterans Admin., 88 F.R.D. 
267, 269 (C.D. Cal. 1980) (upholding award of fees by administrative agency in proceeding 
against federal defendant). 

30. See 42 U.S.C. § 12205 (1994) (providing that a “court or agency” may award fees 
to a prevailing claimant “in any action or administrative proceeding”). Cases awarding 
fees include D.B. v. Bloom, 896 F. Supp. 166, 172-73 (D.N.J. 1995), and Tyler v. City of 
Manhattan, 866 F. Supp. 500, 501-02 (D. Kan. 1994). 

31. See New York Gaslight Ciub v. Carey, 447 U.S. 54, 100 S. Ct. 2024 (1980). 
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of speech obligations.*? State defendants are unable to claim Eleventh 
Amendment immunity to suit in federal court under Section 504 or the 
ADA.*9 





32. See 28 U.S.C. § 1331 (1994). 


33. See Rehabilitation Act of 1973 § 504, 42 U.S.C. § 2000d-7 (1994); Americans with 
Disabilities Act, 42 U.S.C. § 12202 (1994). Congress enacted these statutes pursuant to its 
power under Section 5 of the Fourteenth Amendment, as well as the power to regulate 
interstate commerce under the Commerce Clause, and the spending power, U.S. Consr., 
art. I, § 8. The Commerce Clause does not supply Congress the authority to work an abro- 
gation of the Eleventh Amendment. See Seminole Tribe v. Florida, 517 U.S. 44, 71, 116 S. 
Ct. 1114, 1131 (1996). However, the Fourteenth Amendment does. See id. at 63, 116 S. Ct. 
at 1128; see also Hutto v. Finney, 437 U.S. 678, 99 S. Ct. 1035 (1978) (upholding abrogation 
pursuant to Fourteenth Amendment in Civil Rights Attorneys Fees Act); Fitzpatrick v. 
Bitzer, 427 U.S. 445, 96 S. Ct. 2666 (1976) (upholding abrogation pursuant to Fourteenth 
Amendment in extension to states of Title VII of Civil Rights Act). Section 504 and Title 
II of the ADA are within the permissible scope of Congress’ Fourteenth Amendment 
power to enforce the equal protection of the laws. Unlike the statute struck down in City 
of Boerne v. Flores, 117 S. Ct. 2157 (1997), a law that sought to reinterpret the Supreme 
Court’s determination of the scope of First Amendment freedom of religion, Section 504 
and Title II provide enforcement mechanisms to prevent and to remedy discrimination 
against individuals by proscribing specific conduct. In the legislative history of Title I, 
Congress documented the need for the proscription by detailing discrimination imposed by 
state government and its units on individuals with disabilities. See Weber, supra note 4, at 
163-64 nn.197-201 (providing additional detail in support of ADA’s constitutionality). See 
generally Elizabeth Welter, Note, The ADA’s Abrogation of Eleventh Amendment State 
Immunity as a Valid Exercise of Congress’s Power to Enforce the Fourteenth Amendment, 
82 Minn. L. Rev. 1139 (1998) (concluding that abrogation is valid). Most courts have 
upheld the abrogation of the Eleventh Amendment in Title II and Section 504, ruling that 
the statutes are valid exercises of Fourteenth Amendment authority. See Kimel v. Florida 
Bd. of Regents, 139 F.3d 1426 (11th Cir. 1998) (discussing ADA); Autio v. AFSCME, Lo- 
cal 3139, 140 F.3d 802 (8th Cir. 1998) (discussing ADA); Coolbaugh v. Louisiana, 136 F.3d 
430 (Sth Cir. 1998) (discussing ADA); Clark v. California, 123 F.3d 1267 (9th Cir. 1997) 
(discussing ADA and Section 504), cert. denied sub nom. Wilson v. Armstrong, 118 S. Ct. 
2340 (1997); Crawford v. Indiana Dep’t of Corrections, 115 F.3d 481 (7th Cir. 1997) (dis- 
cussing ADA and Section 504); Anderson v. Department of Pub. Welfare, 1 F. Supp. 2d 
456 (E.D. Pa. 1998) (discussing ADA); Muller v. Costello, 997 F. Supp. 299 (N.D.N.Y. 
1998) (discussing ADA); Martin v. Kansas, 978 F. Supp. 992 (D. Kan. 1997) (discussing 
ADA); Hunter v. Chiles, 944 F. Supp. 914 (S.D. Fla. 1996) (discussing ADA and Section 
504); Armstrong v. Wilson, 942 F. Supp. 1252 (N.D. Cal. 1996), aff'd, 124 F.3d 1019 (9th 
Cir. 1997), cert. denied, 118 S. Ct. 2340 (1997) (discussing ADA and Section 504); Niece v. 
Fitzner, 941 F. Supp. 1497 (E.D. Mich. 1996) (discussing Section 504). But see Garrett v. 
Board of Trustees, 989 F. Supp. 1409 (N.D. Ala. 1998) (finding abrogation in ADA and 
Section 504 invalid); Brown v. North Carolina Div. of Motor Vehicles, 987 F. Supp. 451 
(E.D.N.C. 1997) (declaring ADA’s abrogation provision invalid); Nihiser v. Ohio Environ- 
mental Protection Agency, 979 F. Supp. 1168 (S.D. Ohio 1997) (declaring ADA’s and Sec- 
tion 504’s abrogations invalid). At least one court has ruled that Section 504 validly 
requires states to waive Eleventh Amendment immunity as a condition of receiving federal 
funds. See Hunter, 944 F. Supp. at 918; see also Littman v. George Mason Univ., 5 F. Supp. 
2d 366 (E.D. Va. 1998) (upholding waiver on basis of conditional spending for Title IX of 
Education Amendments); Beasley v. Alabama State Univ., 997 F. Supp. 2d 1304, at 1304- 
07 (M.D. Ala. 1998) (upholding waiver on basis of conditional spending for Title IX of 
Education Amendments). 
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Often, states have disability discrimination laws that are as strict or more 
strict than the ADA or Section 504.** Plaintiffs bringing suit in federal court 
may wish the court to decide their state disability discrimination law claims as 
well. Moreover, a claimant may assert that the defendant violated an em- 
ployment contract or the contract by which a student pays tuition and re- 
ceives educational services. These claims would ordinarily need to be 
brought in state court unless the plaintiff and defendant are of different state 
citizenship and the amount in controversy exceeds $75,000.75 Nevertheless, if 
the claims arise out of the same transaction or occurrence as the discrimina- 
tion claim, the federal court may adjudicate them as part of the same federal 
case.*° The exception is when these claims are brought against a state gov- 
ernmental entity, which may assert Eleventh Amendment immunity from 
state law claims in federal court.*’ 


2. Limitations 


Section 504 of the Rehabilitation Act does not contain any limitations pro- 
vision, so courts borrow the most analogous state limitations period.*® 
Although Title I of the ADA carries the 180- or 300-day limitations of Title 
VII of the Civil Rights Act,%° Title II has no comparable provision, and so 
the court should borrow an analogous state limitation, just as it would with 
Section 504.*° Since Title I] and Section 504 forbid employment discrimina- 
tion on grounds of disability for all entities covered by those statutes, an em- 
ployment discrimination action that would be untimely under Title I might be 


able to be brought under Title II or Section 504 or both, if the applicable 
state limitations period is longer.*! 





34. See, e.g., lowA CopE ANN. §§ 104A.1-.7 (West 1984). 

35. See 28 U.S.C.A. § 1332 (West Supp. 1997) (providing for federal court jurisdiction 
based on diversity of citizenship). Federal jurisdiction also exists when a citizen of a state 
is Opposing a citizen or subject of a foreign country. 

36. See 28 U.S.C. § 1367 (1994) (providing for supplemental jurisdiction of the federal 
courts); see also United Mine Workers v. Gibbs, 383 U.S. 715, 86 S. Ct. 1130 (1966) (dis- 
cussing pendent jurisdiction and the constitutional concept of a case). 

37. See Pennhurst State Sch. v. Halderman, 465 U.S. 89, 104 S. Ct. 1315 (1984). 

38. See, e.g., Hickey v. Irving Indep. Sch. Dist., 976 F.2d 980 (Sth Cir. 1992) (applying 
two-year personal injury statute to Section 504 claim of failure to accommodate medical 
disability). 

39. The 300-day limitation period applies to the filing of a charge with a state agency 
designated by the EEOC. See 42 U.S.C. § 2000e-5(e) (1994). If no state agency has juris- 
diction, the individual must file a charge with the EEOC itself within 180 days of when the 
claim accrued. Jd. Because state agencies administer state employment discrimination 
statutes that have different limitations, and because charges may be cross-filed with both 
the state agency and the EEOC, the application of appropriate limitations in employment 
cases may be somewhat more complex than this description suggests. See BONNIE P. 
TuckeR & Bruce A. GOLDsTEIN, LEGAL RIGHTS OF PERSONS WITH DISABILITIES 
§ 20.111.M, at 20:50-51 n.266 (Supp. 1994). 

40. See Andrews v. Consolidated Rail Corp., 831 F.2d 678 (7th Cir. 1987). 


41. See 3 CHARLES A. SULLIVAN, ET AL., EMPLOYMENT DISCRIMINATION § 28 (2d ed. 
Supp. 1996). 
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3. Jury Demands 


Any party may demand a jury trial in an employment case under Title I of 
the ADA or Section 504 if the complainant is seeking compensatory or puni- 
tive damages for intentional discrimination.** Courts have disagreed about 
whether there is a right to a jury trial in other actions brought under Section 
504.43 For its part, the Supreme Court has recently declined to decide 
whether a party may demand a jury trial in an action for back pay under Title 
VII of the Civil Rights Act** which might be viewed as analogous to ADA or 
Section 504 cases not covered by the explicit statutory grant of a jury trial. 
The argument in favor of a jury trial right in these cases would be that the 
cases are analogous to actions that have traditionally been considered actions 
at law and that the applicable relief falis into the law, rather than the equity, 
category.* 


B. Discovery 


Universities defending disability discrimination actions might be prone to 
object to pretrial discovery requests on the ground that disclosure of informa- 
tion would undermine academic freedom. However, in the context of a ten- 
ure decision dispute litigated under Title VII of the Civil Rights Act, the 
Supreme Court ruled that no privilege protects against disclosure of faculty 
peer review materials.*° Courts are likely to apply the reasoning of this deci- 
sion to other assertions of privilege by academic institutions in discrimination 


suits. 

Many observers have complained about the cost and contentiousness of 
pretrial discovery, and the federal courts have responded by revising the dis- 
covery rules and strengthening the sanctions available for violations.*’ In a 





42. See 42 U.S.C. § 1981a(c) (1994). 

43. See, e.g., Waldrop v. Southern Co. Services, Inc., 24 F.3d 152, 156-59 (11th Cir. 
1994) (granting jury trial on Seventh Amendment grounds in action for damages and other 
relief over layoff); Pandazides v. Virginia Bd. of Educ., 13 F.3d 823, 827-32 (4th Cir. 1994) 
(granting jury trial in action for monetary and other relief over failure to provide accom- 
modations on test); Smith v. Barton, 914 F.2d 1330 (9th Cir. 1990) (granting jury trial in 
employment-related action seeking monetary relief not merely incidental to equitable re- 
lief); Whitehead v. School Bd., 918 F. Supp. 1515, 1521 (M.D. Fla. 1996) (granting jury trial 
in action for damages). But see Tyler v. City of Manhattan, 849 F. Supp. 1442 (D. Kan. 
1994) (refusing jury trial in action under ADA Title II and Section 504 over equal partici- 
pation in public recreational programs), aff'd, 118 F.3d 1400 (10th Cir. 1997); Giles v. 
EEOC, 520 F. Supp. 1198 (E.D. Mo. 1981) (denying jury trial in Rehabilitation Act 
proceeding). 

44. See Landgraf v. USI Film Prods., 511 U.S. 244, 252 n.4, 114 S. Ct. 1483, 1490 n.4 
(1994). 

45. Courts have found jury trial rights in actions brought under two statutes analo- 
gous to the ADA: the Railway Labor Act and the Labor Management Relations Act. See, 
e.g., LeBow v. American Trans Air, Inc, 86 F.3d 661 (7th Cir. 1996); Chauffeurs, Local 391 
v. Terry, 494 U.S. 558, 110 S. Ct. 1339 (1990). See generally cases cited supra note 43 
(granting or refusing jury trial in Section 504 claims). 

46. See University of Penn. v. EEOC, 493 U.S. 182, 110 S. Ct. 577 (1990). 

47. See generally Linda S. Mullenix, Hope over Experience: Mandatory Informal Dis- 
covery and the Politics of Rulemaking, 69 N.C. L. Rev. 795 (1991) (discussing discovery 
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recent disability discrimination case involving a law school, Rothman v. Em- 
ory University,** the court of appeals affirmed a cash penalty imposed on the 
law student plaintiff who failed to produce documents in response to a court 
order.” 


C. Trial 


Many authorities have described a trend among the federal courts toward 
using summary judgment and other techniques to avoid trying civil cases.>° 
Even a casual observation of recent case law shows that many courts demand 
significant evidentiary showings by plaintiffs to forestall summary judgment 
for the defendant in disability discrimination matters, particularly those relat- 
ing to employment. Courts frequently grant summary judgment on such fact- 
specific issues as whether a person has a disability for purposes of the ADA®! 
and what the employer’s motivation was for action taken against the em- 
ployee.** Occasionally, courts of appeals have compelled trial courts to take 
notice of issues of fact and conduct a trial on the relevant dispute.*? As a 
matter of policy, the result of excessive use of summary judgment against the 
complainant will be under-enforcement of the statutory norm and subversion 
of the goal of equality for persons with disabilities. As a matter of practice, 
the result of the fear of inappropriate use of summary judgment will be the 
plaintiff's presentation of reams of documentary material to the judge to 
make the judge draw an inference on the paper record that discrimination 
may have taken place, and therefore oral testimony must be heard. 


Jury instructions may present a challenge in disability discrimination cases 
because the statutory language is complex and there are few jury trial cases 
from which to draw. In a recent opinion, the Fifth Circuit Court of Appeals 
considered jury instructions regarding essential functions of a job and reason- 
able accommodation. Though the court found that the district court had 
erroneously given certain instructions, it ruled that the errors were harm- 





reform); Symposium, Turbulence in the Federal Rules of Civil Procedure: The 1993 Amend- 
ments and Beyond, 14 Rev. Lirica. 1 (1994) (discussing recent rule-making). 

48. 123 F.3d 446, 455 (7th Cir. 1997). 

49. Id. at 455. 

50. See, e.g., Allen R. Kamp, Federal Adjudication of Facts: The New Regime, 12 Am. 
J. TRIAL Apvoc. 437 (1989). 

51. See, e.g., Gerdes v. Swift-Eckrich, Inc., 125 F.3d 634 (8th Cir. 1997) (finding no 
factual dispute that a coronary patient with significant restrictions on his activities was not 
a person with a disability). 

52. See, e.g., Koepping v. Tri-County Metro. Transp. Dist., 120 F.3d 998 (9th Cir. 1997) 
(finding evidence inadequate to show reason for decision to demote employee). 

53. A recent example is Stone v. City of Mount Vernon, 118 F.3d 92 (2d Cir. 1997), 
cert. denied, 118 S. Ct. 1044 (1998), in which the court overturned a grant of summary 
judgment for the defendant in a case concerning the essential functions and reasonable 
accommodations relating to a job in a specialized bureau of a fire department. 

54. Barber v. Nabors Drilling U.S.A., Inc., 130 F.3d 702 (Sth Cir. 1997). 
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less.°° Despite the result in the case, the court of appeals’ discussion is likely 
to furnish useful guidance to those drafting instructions in cases in the future. 


D. Relief 


Remedies available in employment cases brought under Title I of the 
ADA or Section 504 include injunctive relief and lost wages, and compensa- 
tory and punitive damage awards up to limits set by size of employer.°° To be 
subject to compensatory and punitive damages beyond wage awards, the em- 
ployer must have engaged in unlawful intentional discrimination, not merely 
an employment practice that is unlawful because of its disparate impact.5’? A 
good-faith effort exception applies when the claim is based solely on inade- 
quate provision of reasonable accommodations.** To obtain punitive dam- 
ages, the complainant has to show that the employer engaged in the 
discriminatory practice with malice or reckless indifference to the rights of 
the aggrieved individual.*? Public entities are immune from punitive dam- 
ages in employment actions. 

In non-employment cases, relief available under Section 504, which is the 
same as that under Title II, includes injunctions and, where appropriate, com- 
pensatory and punitive damages.*! Civil rights case law generally protects 
units of state government, such as public colleges or universities, from puni- 
tive damages, but the non-employment cases under the ADA may prove to 
be an exception to that rule. The ADA contains a proviso that in actions 
against states, remedies at law and equity are available to the same extent 
that the remedies would be available against any public or private entity 
other than a state.®? The statutory punitive damages exclusion for govern- 





55. See id. at 709-10; cf. Wood v. President and Trustees of Spring Hill College, 978 
F.2d 1214 (11th Cir. 1992) (considering objections to various instructions and finding no 
error supporting reversal in a somewhat similar Section 504 case). 

56. If the employer has between 15 and 100 employees, the compensatory and puni- 
tive damages may not be more than $50,000. If the number of employees is between 101 
and 200, compensatory and punitive damages are limited to $100,000. If the employer has 
201 to 500 employees, the limit is $200,000. If the employees are greater than 500, the total 
compensatory and punitive damages may not exceed $300,000. See 42 U-S.C. 
§ 1981a(b)(3)(A) (1994). 

57. See 42 U.S.C. § 1981a(a)(2) (1994). 

See 42 U.S.C. § 1981a(a)(3) (1994). 

See 42 U.S.C. § 1981a(b)(1) (1994). 

See id. 

Section 504’s remedies are those of Title VI of the Civil Rights Act of 1964, 42 
U.S.C. § 2000d, for discrimination by federal grantees. These remedies include injunctions, 
see, e.g., Grube v. Bethlehem Area Sch. Dist., 550 F. Supp. 418 (E.D. Pa. 1982), as well as 
compensatory, see, e.g., Gelman v. Department of Educ., 544 F. Supp. 651 (D. Colo. 1982), 
and punitive damages, see, e.g., Fitzgerald v. Green Valley Area Educ. Agency, 589 F. 
Supp. 1130 (S.D. Iowa 1984). In employment cases, the damages are subject to limits im- 
posed by the Civil Rights Act of 1991. See supra notes 56-60 and accompanying text. 

62. The leading case is City of Newport v. Fact Concerts, Inc., 453 U.S. 247, 101 S. Ct. 
2748 (1981) (ruling that municipality was immune from claim of punitive damages in civil 
rights action brought under 42 U.S.C. § 1983). 

63. See 42 U.S.C. § 12202 (1994). 
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mental entities applies only to employment cases and cites only Title I and 
Rehabilitation Act provisions.“ 


In Franklin v. Gwinnett County Public Schools, the Supreme Court ap- 
proved an award of damages for sexual harassment in violation of Title [X of 
the Education Amendments of 1972. Because Title [X’s prohibition on sex 
discrimination is similar in language and structure to the prohibition on disa- 
bility discrimination in Section 504 (and hence Title II of the ADA), courts 
frequently apply interpretations from one statute to the other.®% The implica- 
tion of the damage award in Franklin is that there is no barrier to substantial 
monetary awards for intentional discrimination that violates Section 504 or 
Title II other than the statutory limits in employment cases.®’ 


Private remedies for violation of the access to public accommodation pro- 
visions of Title III of the ADA are limited to those provided under Title II of 
the Civil Rights Act of 1964.°° The remedies do not include damages, but 
courts may award injunctions and attorneys’ fees.®’? Although there is no rea- 
son not to join Title III public accommodations claims to accessibility com- 
plaints against institutions that are subject to that title,”? the emphasis in 
accessibility litigation is likely to be on Section 504 or Title II. Not only do 
these two provisions cover more potential defendants and proscribe a 
broader range of discriminatory conduct than Title III, but they also provide 
more powerful remedies for violations. Although the language of Title III 
has helpful, specific language about the duties imposed on public accommo- 
dations such as schools to remove barriers and adapt to the needs of persons 





64. See 42 U.S.C. § 1981a(b)(1) (1994). 
65. 503 US. 60, 112 S. Ct. 1028 (1992). 


66. See. e.g., Waldrop v. Southern Co. Services, Inc., 24 F.3d 152, 157 (11th Cir. 1994); 
Pandazides v. Virginia Bd. of Educ., 13 F.3d 823, 829 (4th Cir. 1994); see also Alexander v. 
Choate, 469 U.S. 287, 105 S. Ct. 712 (1985) (employing comparison to Title VI of Civil 
Rights Act of 1964 in interpreting Section 504). 


67. See Waldrop, 24 F.3d at 156-57 (finding that compensatory damages are available 
under Section 504 in case concerning layoff); Pandazides, 13 F.3d at 829 (finding that 
money damages are available in Section 504 action, at least for intentional violations); 
Bartlett v. New York State Bd. of Law Examiners, 970 F. Supp. 1094, 1147-51 (S.D.N.Y. 
1997) (finding that failure to provide requested accommodations is intentional conduct 
supporting compensatory damages award pursuant to Title II of the ADA and Section 
504); cf. Tyler v. City of Manhattan, 118 F.3d 1400 (10th Cir. 1997) (upholding refusal to 
award compensatory damages under Title II of the ADA and Section 504 when conduct 
was not proven to have been intentional); Wood v. President and Trustees of Spring Hill 
College, 978 F.2d 1214 (11th Cir. 1992) (upholding refusal and discussing Section 504). 

68. See 42 U.S.C. §12188(a)(1) (1994). 


69. See 42 U.S.C. § 2000a-3 (1994); see also Cannon v. University of Chicago, 441 U.S. 
677, 731 n.2, 99 S. Ct. 1946, 1975 n.2 (1979) (referring to remedies in Title II). 


70. The exception to this statement would, of course, be cases against schools that are 
exempt from Title III of the ADA: those controlled by religious organizations, see 42 
U.S.C. § 12187 (1994), and those that are public entities subject to Title II, see 42 U.S.C. 
§ 12181(6) (1994). Although these schools obviously would not be entities subject to Title 
III, they would be subject to Section 504 by virtue of the federal funding their universities 
receive. They would also be subject to Title I of the ADA in employment matters. 
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with disabilities, Title II incorporates the same duties and imposes the still 
higher obligation of overall program accessibility.7! 


E. Attorneys’ Fees 


Courts should award reasonable attorneys’ fees to prevailing ADA” or 
Section 504’ claimants as a matter of course. When the plaintiff has a color- 
able claim under a federal statute that provides for fees, but the court does 
not decide the claim because of a favorable decision on another claim (such 
as one based on a state disability discrimination statute or contract law) pro- 
viding the same relief, the plaintiff is entitled to fees under the federal 
statute.”4 

A different standard applies to prevailing defendants’ motions for fees. 
Defendants may receive their reasonable fees only when the underlying 
claim is frivolous under the same standard that applies generally to federal 
civil rights litigation.” 

The definition of “prevailing” can present difficult issues when the plaintiff 
has won only part of her case or when the causal relationship between the 
lawsuit and the plaintiff’s benefit is unclear. To support a fee award, there 
needs to be a material alteration of the legal relationship between the parties, 
as when the plaintiff gains the ability to enforce a judgment, consent decree, 
or settlement against tne defendant’® Nevertheless, the plaintiff need not ob- 
tain everything that she wanted from the litigation; appropriate reductions 
may be made for time spent unnecessarily.” 


In calculating statutory awards of attorneys’ fees, courts generally use the 
lodestar method.’”* The method takes a reasonable fee for the attorney and 
the work and multiplies it by the reasonable number of hours expended.” 
Although the Federal Rules of Civil Procedure guarantee the opportunity for 
adversary submissions regarding fees for any party who makes the request,°° 
courts may establish procedures to resolve fee disputes without extensive evi- 





71. For a detailed argument on this proposition, see Weber, supra note 6, at 1127-28. 

72. See, e.g., Roe v. Cheyenne Mountain Conference Resort, Inc., 124 F.3d 1221, 1232 
(10th Cir. 1997) (reversing district court’s denial of fees, stating “a ‘prevailing plaintiff 
should ordinarily recover an attorney’s fee unless special circumstances would render such 
an award unjust.’” (quoting Hensley v. Eckerhart, 461 U.S. 424, 429, 103 S. Ct. 1933, 1937 
(1983))). 

73. See, e.g., United Handicapped Fed’n v. Andre, 622 F.2d 342 (8th Cir. 1980). 

74. See Hagans v. Lavine, 415 U.S. 528, 94 S. Ct. 1372 (1974). 

75. See generally Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 98 S. Ct. 694 
(1978) (establishing standard). Of course, the statements in the text apply to parties in the 
position of plaintiffs or defendants, not necessarily those captioned as plaintiffs or defend- 
ants. Thus if the school sues for unpaid tuition as a plaintiff and loses, but the defendant 
student prevails on her federal statutory counterclaim for disability discrimination, she is 
ordinarily entitled to fees. 

76. See Farrar v. Hobby, 506 U.S. 103, 112-13, 113 S. Ct. 566, 572-75 (1992). 

77. See Hensley v. Eckerhart, 461 U.S. 424, 438-40, 103 S. Ct. 1933, 1942-44 (1983). 

78. See, e.g., Blum v. Stenson, 465 U.S. 886, 897, 104 S. Ct. 1541, 1548-49 (1984). 

79. See Hensley v. Eckerhart, 461 U.S. 424, 103 S. Ct. 566 (1983) (explaining and 
applying lodestar method). 

80. See Fep. R. Civ. P. 54(d)(2)(C). 
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dentiary hearings.*! Under the Federal Rules, the motion for attorneys’ fees 
must be filed and served no later than 14 days after entry of judgment, and 
must conform to a number of other technical requirements.*” 


IV. SETTLEMENT 


No discussion of litigation would be complete without some consideration 
of the alternatives to litigation. The ADA itself encourages the use of settle- 
ment negotiations, conciliation, facilitation, mediation, fact-finding, mini-tri- 
als, and arbitration to resolve disability discrimination disputes.** 


Of course, settlement may occur before, during, or after administrative or 
judicial proceedings, and many administrative officers and judges vigorously 
urge settlement of claims even without statutory encouragement. Most anal- 
yses of the dynamics of settlement contend that the parties attempt to predict 
the outcome of the case in monetary or other terms if it were litigated, dis- 
count that amount by the probability of the plaintiff's success, factor in the 
cost of pressing or defending the suit, and bargain for a result within the 
overlapping range of the opposing parties’ respective calculations.** The de- 
scription may not fully capture the dynamic when the parties are negotiating 
for in-kind relief such as reinstatement orders or structural injunctions. Nev- 
ertheless, even then the bargaining takes place in the shadow of what the 
outcome would be if the case went to final judgment. Thus processes such as 
pretrial discovery and motion practice, which enable the parties to obtain 
accurate, presumably similar forecasts of the ultimate result of the case, will 


tend to promote settlement by driving the parties’ calculations towards each 
other.®> 


The form and enforceability of settlement rarely differ significantly from 
one kind of litigation to another. In all instances, plaintiffs must pay careful 
attention to enforcement prospects if the relief applies to future conduct, as it 
does with a consent decree or other agreement providing for modification of 
the defendant’s ongoing practices. In order to enforce a settlement agree- 
ment in federal court, there must be some basis for jurisdiction. When the 
court explicitly retains jurisdiction, as with a consent decree, the requirement 
is met, but if the order is simply one of dismissal, there may be no jurisdic- 
tional basis for the federal court to enforce the agreement that led to the 
dismissal.*° 





81. See Fep. R. Civ. P. 54(d)(2)(D). 


82. See Fep. R. Civ. P. 54(d)(2)(B). These requirements may be modified by order of 
the court. See id. 


83. See 42 U.S.C. § 12212 (1994). 


84. See RICHARD A. PosNER, ECONOMIC ANALYSIS OF THE Law 522-28 (3d ed. 1986) 
(discussing economic model of settlement). 
85. See id. (describing factors promoting settlement). 


86. See Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375, 114 S. Ct. 1673 (1994) 
(finding no jurisdiction to enforce settlement agreement in diversity case). 
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CONCLUSION 


The technical aspects of disability discrimination litigation are so complex 
that they may mask the human reality that the litigation is designed to cor- 
rect: the unnecessary exclusion of qualified individuals with disabilities from 
opportunities for employment, education, and other participation in the 
mainstream of American society. Nevertheless, well-grounded cases, prop- 
erly brought, will induce colleges, universities, and others to observe the law. 
On the other hand, careful attention to the legal requirements will afford 
protection to those institutions that are complying with their obligations. 
Anti-discrimination statutes alone will not be adequate to integrate persons 
with disabilities into the economic and social life of the country,®’ but they 
are a crucial component of a strategy to accomplish that goal. 





87. See Weber, supra note 4, at 135-38. 
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I. INTRODUCTION 


Advancing technology, a dichotomy! that promises - and delivers - “pro- 
gress,”? comes with an expensive price tag: that we forego some of the pri- 
vacy to which we are accustomed. In the realm of “privacy and technology,” 
a sometimes oxymoron, there is a challenge to juxtapose the wondrous face 
value of advanced communication, business, and research tools (e.g., elec- 
tronic mail, the Internet) with the reality of technology that invokes visions 
of George Orwell (e.g., electronic mail, the Internet). The very tools that 
allow improved communication and visits to vast lands and libraries can re- 
quest a favor in return: that we allow them to record and monitor our behav- 
ior. Each of us may wrestle personally with the values of this technology, 
but, as attorneys, we have duties to our clients to identify and address the 
issues regarding creating, retaining, maintaining, and protecting information 
that is expected to be held in confidence. 





* B.A. and J.D., University of Georgia. The author, an attorney at the Georgia 
Institute of Technology, expresses appreciation to Paul Ward, Jim Shekleton, Jeff Chasen, 
Sheila Trice Bell, Bill Kauffman, Randy Nordin, with special thanks to Gary Wolovick, for 
professional guidance and opportunities that helped to shape and improve this article. The 
author thanks Tom Biafore for editorial and stylistic assistance. Portions of this article 
were presented at a Continuing Legal Education Conference for the National Association 
of College and University Attorneys (Fall 1997). Some modified portions have been 
published in articles for the State Bar of Georgia. 

1. “Whoever fights monsters should see to it that in the process he does not become 
a monster. And when you look long into an abyss, the abyss looks into you.” FRIEDRICH 
W. NIETZSCHE, BEYOND GoopD AND Evi I(b), in JoHN BARTLETT, FAMILIAR QUOTA- 
TIONS 657 (15th ed. 1980). 

2. It is worth considering whether “progress” is progress. For example, is it progress 
that the medical field can now sustain us well beyond our ability to enjoy - or even recog- 
nize - our continued existence? 
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A. Overview 


Colleges and universities (“Schools”) have long been involved with the 
development and use of what is now known as the Internet.* With the in- 
creasing use of the Internet and other electronic communication tools, such 
as electronic mail (“email”) and voice mail, there is growing concern about 
the privacy - or lack thereof - associated with the use of these tools. (This 
article begins with the premise that Schools own or control extensive infor- 
mation that should be protected and either do not know how to protect it or 
are not implementing proper precautions to do so). Further, even if state of 
the art security technology is employed, there is no reason to conclude that 
the system would be completely secure.* (This analysis reviews what infor- 
mation needs to be protected; what are the risks of failing to implement ade- 
quate security; what laws and pending legislation address privacy and 
technology issues; cyber-tracking technology that documents one’s World 
Web Wide? searches; legal ethics; and what to do to comply with the law and 
to protect the client’s interests (i.e., policy implementation)). We all have 
some work to do. 


B. Is There a Security Problem? 


According to Dr. Myron Cramer, of Windermere Information Technology 
Systems,° there certainly is: “Despite considerable publicity given to risks on 
the Internet, the threat is not really being taken seriously. Basic measures 
are not being generally used.”’? Dr. Cramer adds that “[d]espite many gov- 





3. Today’s Internet began in the 1960s as a research project and communications 
tool. Justice Stevens, in Reno v. American Civil Liberties Union, 117 S. Ct. 2329, 2334 
(1997), summarized the Internet as “an international network of interconnected com- 
puters. It is the outgrowth of what began in 1969 as a military program called 
‘ARPANET, which was designed to enable computers operated by the military, defense 
contractors, and universities conducting defense-related research to communicate with one 
another by redundant channels even if some portions of the network were damaged in a 
war. ... The Internet is ‘a unique and wholly new medium of worldwide human communi- 
cation’” (citations omitted). “ARPA” stands for “Advanced Research Projects Agency,” 
which is now DARPA (Defense ARPA). 

4. Professor Gene Spafford, a researcher in software security in the Department of 
Computer Sciences at Purdue University, said that “the only system which is truly secure is 
one which is switched off and unplugged, locked in a titanium lined safe, buried in a con- 
crete bunker, and is surrounded by nerve gas and very highly paid armed guards. Even 
then, I wouldn’t stake my life on it.” Security in Cyberspace: Hearing S. 104-701 Before the 
Permanent Subcomm. on Investigations of the Comm. on Governmental Affairs, 104th 
Cong. 701 (1996) [hereinafter Security in Cyberspace] (statement of Professor Gene Spaf- 
ford, Department of Computer sciences at Purdue University). 

5. The World Wide Web is generally referred to as “the web” or “WWW.” 

6. When Dr. Cramer shared his analysis with this author, Dr. Cramer was employed 
as a Research Scientist at the Georgia Tech Research Institute (GTRI) of the Georgia 
Institute of Technology. After leaving Georgia Tech, he was a Division Manager at the 
Center for Information Security Technology for Science Applications International Corpo- 
ration (SAIC). He is now at Windermere Information Technology Systems. 

7. Dr. Myron L. Cramer, Perspectives on the Threat, Presentation to Joint Informa- 
tion Warfare Threat Analysis Working Group at the Federal Bureau of Investigation (Jan. 
8, 1997) (hereinafter Cramer-FBI Presentation). 
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ernment and private studies and pronouncements about the lack of security 
on the Internet and the risks of an electronic Pearl Harbor, these warnings 
are largely unheeded.”* Fortunately, a number of Schools are implementing 
policies to regulate campus computer and Internet use.’ 

The following examples should convince any skeptics of existing problems 
regarding privacy and technology:!° 


1. Security Lapses on Government Projects: 


Unauthorized access at the U. S. Department of Defense, the C.I.A., the 
Department of Justice, and the U.S. Air Force. The U. S. General Account- 
ing Office reported that the U. S. Department of Defense (DoD) may have 
experienced as many as 250,000 attacks on its computers in 1995. Very little 
is known about most of the attacks. Of those that were detected, many were 
not properly reported.'! If the DoD is at risk for unauthorized access, then 
surely others are potential prey. Other U. S. Government web sites that have 
been improperly accessed include the Central Intelligence Agency,'? the De- 
partment of Justice,'? and the Air Force.'* Pamela Finkel, a computer con- 
sultant, reported that she received a transcript of “intercepted messages sent 





8. Dr. Myron L. Cramer, Internet Security Live Operational Test and Demonstration 
(Mar. 3, 1997) (emphasis added) (unpublished briefing, on file with author). 

9. Marc Ether, Colleges Adopt a Range of Policies to Regulate Use of Campus Net- 
works, CHRON. HIGHER Epuc., Aug. 8, 1997, at A22. The Chronicle of Higher Education 
maintains a web site: <http://www.chronicle.com> (last visited June 6, 1998). 

10. See, e.g., Ann Reilly Dowd, Protect Your Privacy, Money, Aug. 1997, at 104 (dis- 
cussing how a wrongdoer obtained the victim’s Social Security number and state identifica- 
tion and charged thousands of dollars; a nurse was fired for “refusing to hand over to a new 
manager the keys to employees’ private medical files;” after completing a marketing sur- 
vey, a grandmother, who, like everyone else completing the survey, was unaware that pris- 
oners were processing the information, received a “lewd letter” from a state prisoner). See 
also Richard Behar, Who’s Reading Your Email, FoRTuNE, Feb. 3, 1997, at 56 (hereinafter 
Behar Article) (discuss the ease of unauthorized system entry; provides sobering comments 
from security analysts; and discusses unauthorized intrusions into commercial (e.g., Ci- 
tiBank) and military (e.g., U.S.A.F. Rome Laboratories systems). For comprehensive in- 
formation on electronic and information warfare; WINN SCHWARTAU, INFORMATION 
WARFARE: CYBERTERRORISM: PROTECTING YOUR PERSONAL SECURITY IN THE ELEC- 
TRONIC AGE (2d ed. 1996), especially Chapters 13 (“The Military Perspective”), 14 (“Per- 
sonal Information Warfare”), 15 (“Corporate Information Warfare”), and 16 (“Global 
Information Warfare”); and <http://www.infowar.com> (last visited June 18, 1998). 

11. Security in Cyberspace, supra note 4, Opening Statement by Senator Nunn at 1-3. 
There are also reporting requirements for system security breaches for the government, the 
military, and commercial sites. 

12. Robert E. Calem, Hackers Vandalize C.I.A.’s Web Page, N.Y. TiMEs online (Sept. 
19, 1996) <http://www.nytimes.com>. 

13. John O’Neil, Hacker Vandalizes Web Site Of U.S. Justice Department, N.Y. TIMEs 
online (Aug. 18, 1996) <http://www.nytimes.com>. See also Pamela Mendels, Justice Site 
Intrusion Part of a Growing Trend, N.Y. Times online (Aug. 24, 1996) <http:// 
www.nytimes.com>. 

14. Seth Schiesel, Hackers Disrupt Air Force Web Page, N.Y. Times online (Dec. 31, 
1996) <http://www.nytimes.com>. 
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to President Clinton’s Secret Service detail.”!* The messages, which included 
minute-by-minute updates on the President, instructions to Secret Service 
agents, and personal information, were allegedly intercepted on April 27, 
1997. The White House responded that “it knew its pager messages had been 
monitored but declined to say whether the transcript was genuine.”!° 


2. Security Incidents Regarding the Internet: 


While technology and security experts have stated that many networks are 
operating with inadequate security precautions,!’ only limited quantitative 
analysis of Internet security incidents is available. For his Ph.D. thesis,'8 John 
D. Howard analyzed Internet security related incidents.'9 His findings are 
causes for concern. Howard analyzed 4,299 security related incidents on the 
Internet?® that were reported to the Computer Emergency Response Team 
(CERT)?! Coordination Center from 1989 to 1995: almost 10% of these inci- 
dents involved the same Internet site: a university located in the United 
States.2? If there were any doubts, the data from Howard’s thesis shows that 
Schools are the source and focus of much unauthorized activity. This author 
suggests that Schools are the focal points of unauthorized Internet activity 
because (1) Schools host a great deal of research and development, especially 
regarding computers and technology,”? and (2) Schools, because of their very 





15. Reuters, White House Pager Traffic Intercepted, Hacker Says, N.Y. TIMEs online 
(Sept. 21, 1997) <http://www.nytimes.com>. 
16. f 


Id 

17. See, e.g., Cramer, supra note 7 (noting particularly Dr. Cramer’s statement that 
basic security measures are not being implemented); Spafford, supra note 4 (noting Spaf- 
ford’s perspective on secure systems); Behar, supra note 10, at 56 (“[T]housands of compa- 
nies have yet to install even the most rudimentary defenses — such as insisting that 
employees use hard-to-guess passwords. A 1995 survey by the American Society for In- 
dustrial Security found that 24% of corporations have no procedures for safeguarding pro- 
prietary information.” (emphasis added)); and, M. J. Zuckerman, Citibank Hacker 
Awaiting Trial in New York, USA Topay, Sept. 19, 1997, at 12A (noting especially Dr. 
Cramer’s statement that, based on his experiences, the commercial sector responds to 
problems by denying their existence and covering them up, out of fear of losing public 
confidence, instead of taking preventive measures). 

18. John D. Howard, An Analysis of Security Incidents on the Internet (1997), (Ph.D. 
dissertation, Carnegie Mellon University) (hereinafter Howard’s Thesis) (available at 
<http://www.cert.org/research/JHThesis/index.html> (last visited June 6, 1998)). 

19. Howard distinguishes an attack (a single unauthorized access attempt or unau- 
thorized use attempt, regardless of success) from an incident, which involves a group of 
attacks that can be distinguished from other incidents because of the distinctiveness of the 
attackers and the degree of similarity of sites, techniques, and timing. Howard’s Thesis, 
supra note 18, at ch. 7, p. 1. 

20. Howard’s Thesis, supra note 18, at 1. 

21. CERT, which is located at the Software Engineering Institute at the Carnegie 
Mellon University, has collected information on and has responded to Internet related 
security incidents since 1988. CERT is a registered mark. Howard’s Thesis, supra note 18. 

22. Though Howard maintains confidentiality of the sites that CERT has assisted, he 
describes Site A as having “around 30,000 users at its main campus.” Howard’s Thesis, 
supra note 18, at ch. 9, p. 1. 

23. ARPAnet, the predecessor in technology and name to the Internet, existed to 
allow for communication between and among government and university researchers. See 
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nature of free and open learning environments, are hesitant to place limits on 
access. This combination, coupled with the investigative and curious minds 
of students (and faculty), is a recipe for security problems. 


3. Medical Records: Privacy Invasion and Associated Risks 


(a) Risk of Physical Harm: Medical records have been improperly ac- 
cessed (privacy risks) and improperly altered (health risks). In one case, can- 
cer smear tests were changed from negative to positive, leaving three people 
temporarily believing they had cancer. In another case, a patient’s brain scan 
image was discovered, just prior to surgery, to have been intentionally altered 
by an unknown third party, requiring rescheduling of the surgery and the 
temporary closing of the hospital’s computer system.*4 

(b) Improper Use of Medical Information: Robert Gellman, a leading pri- 
vacy expert who is advising the Department of Health and Human Services 
on the development of medical privacy standards, says that it is “a joke” to 
believe that doctors maintain the confidentiality of medical information.?> 
According to University of Illinois professor David Linowes, who studied 
three hundred “Fortune 500” companies on their use of medical information, 
“35% of employers said they use personal medical information as a basis for 
hiring, keep the same, and firing decisions.””° Further, the National Re- 
search Council concluded in March, 1997, that the “computerized medical 
records of millions of Americans are vulnerable to misuse and abuse, but few 


people recognize the extent of the problem and little is being done to im- 
prove the security of these personal files.”?” As this private information is 
available on databases, there should be no doubt that those who want to 
access it, wrongfully or otherwise, can and will do so. 





Reno v. ACLU, 117 S. Ct. 2329 (1997) (providing a summary by Justice Stevens). For 
further examples that describe computer and Internet related research and development, 
see <http://www.cc.gatech.edu/research.html> (last visited Aug. 27, 1998), <http:// 
www.ece.gatech.edu/research/> (last visited Aug. 27, 1998), <http://www.gtri.gatech.edu/in- 
fotel.htm> (Georgia Institute of Technology: College of Computing, School of Electrical 
and Computer Engineering, and Georgia Tech Research Institute Information Technology 
and Telecommunications Laboratory) (last visited Aug. 27, 1998); <http://www- 
isl.stanford.edu/people/telecom/> (Stanford University Center for Telecommunications) 
(last visited Aug. 27, 1998); <http://web.mit.edu/research.html> (Massachusetts Institute of 
Technology, Web Page for Research) (last visited Aug. 27, 1998); <http://cdihce.sph.unc.edu/ 
> (University of North Carolina, Center for Distance Learning) (last visited Aug. 27, 1998). 

24. Richard Pethia, Manager of Trustworthy Systems Program and Computer Emer- 
gency Response Team (CERT) Coordination Center at the Software Engineering Institute, 
Carnegie Mellon University, Security in Cyberspace, supra note 4, at 67. See also Dowd, 
supra note 10, at 109 (providing suggestions on protecting private medical information, 
including contacting the Medical Information Bureau (MIB) to determine the accuracy of 
any records that MIB might have and interviewing potential doctors about their policy on 
reporting patients’ medical conditions to managed-care companies or to employers). 

25. Dowd, supra note 10, at 107. 

26. Id. 

27. Warren E. Leary, Panel Cites Lack of Security on Medical Records, N.Y. Times 
online (Mar. 6, 1997) <http://www.nytimes.com>. 
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4. True-Name Fraud 


According to Federal Trade Commission associate director David Medine, 
true-name fraud (also known as “identity theft”), “one of the fastest-growing 
types of credit fraud in America,”** occurs “when someone steals personal 
information about you, like your Social Security number and your mother’s 
maiden name, creates a fake ID and then assumes your identity. . .. The im- 
poster then commonly opens bank accounts in your name or establishes in- 
stant credit and buys expensive items.”?? Learning that someone has 
wrongfully used one’s personal information to open accounts fraudulently is 
disturbing; however, it is only the beginning of the process of remedying the 
situation: interfacing with credit reporting agencies to rectify the matter is 
time-consuming and is neither easy nor fun.*° 


5. Sale of Personal Information 


Another issue of concern is that companies collect, buy, and sell personal 
information, often as cheaply as $50.00 to $125.00 per 1,000 names.*!_ Ms. 
Beth Givens, project director for Privacy Rights Clearinghouse, confirms that 
people are “denied jobs and insurance based on the contents of these 
databases.”*? As an example of the ease with which one can obtain another’s 
personal information, a Money magazine employee bought such personal in- 
formation about a colleague for a nominal fee.*? 


6. Credit Reports Are Available on the Internet 


Experian Inc., one of the largest credit reporting agencies, formerly a divi- 
sion of TRW, made credit reports available on the Internet, ostensibly only 
to the subject of the report. Within forty-eight hours, a “computer glitch” 
caused some legitimately purchased reports to be sent to the wrong custom- 
ers. An Experian spokesperson said that misdirected reports were the result 
of a technical breakdown, not a security breach.** Regardless of whether or 
not this security breach was caused by a third party intruder, credit reports 
were wrongfully disclosed, and the culprit appears to have been technology. 





28. Dowd, supra note 10, at 106. 

29. Id. 

30. This author speaks from personal experience. 

31. Dowd, supra note 10, at 106. 

32. Id. at 107. The Privacy Rights Clearinghouse is a San Diego-based nonprofit con- 
sumer advocacy group that operates a website for victims of identity fraud and other inva- 
sions of privacy (last visited June 6, 1998) <http://www.privacyrights.org>. 

33. Id. The information, obtained from Houston-based Infotel for $126.00, included 
Social Security number, addresses, home phone number and home purchase price. Dowd 
suggests protecting privacy by reviewing credit reports annually; hiring a firm to monitor 
credit file activity and to provide notification about unusual activity; and, when buying 
over the Internet, encrypt correspondence or use anonymous online payment methods. 


34. Michael White, Company Makes Credit Reports Available Over the Internet, N.Y. 
Times, Aug. 16, 1997, at AS. 
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C. What Can We Do? 


The best way to protect information is to identify what needs to be pro- 
tected; isolate what absolutely cannot be wrongfully disseminated (i.e., re- 
move it from a networked system or employ the most advanced security 
measures**); become acquainted with the risks of not implementing security 
measures and policies (“this could happen to you” if you do not practice safe 
security); become acquainted with existing legal requirements and enforce- 
ment mechanisms; and implement and enforce sound security measures and 
policies. 


Il. WHAT INFORMATION NEEDS TO BE PROTECTED? 


Compiled and networked information that should be protected is vast and 
often overlooked. Below are areas that should be considered; some may 
have different implications for Public and Private Schools. 


A. Student Records 


Student records are protected from disclosure by the Family Education 
Rights and Privacy Act of 1974, as amended*® (“FERPA”), which prohibits 
the release of personally identifiable information about students without 
their consent. Penalties for having a “policy or practice of permitting the 
release of educational records” or certain other personally identifiable infor- 
mation®’ include the loss of Federal funds to the offending institution.** State 


privacy laws, which may impose additional or stronger protection for student 
records,*’ should also be consulted. 


B. Financial and Business Information 


All Schools probably have budgetary, salary, and other financial informa- 
tion that they would prefer not be generally disseminated. However, Public 
Schools are probably subject to “sunshine” or “open records” laws,*° while 





35. See Spafford, supra note 4 (providing an assessment of a secure system). 

36. 20 U.S.C. § 1232g (1994). FERPA is also known as the “Buckley Amendment,” 
after its main sponsor. 

37. 20 U.S.C. § 1232g(b)(1) (1994). 

38. Jd. For additional information and guidelines on FERPA compliance, see AMERI- 
CAN ASSOCIATION OF COLLEGIATE REGISTRARS AND ADMISSIONS OFFICERS, WASHING- 
TON, D.C., GUIDELINES FOR POSTSECONDARY INSTITUTIONS FOR IMPLEMENTATION OF THE 
FAMILY EDUCATIONAL RIGHTS AND Privacy Act OF 1974 As AMENDED (Rev. ed. 1995). 

39. See, e.g., Ariz. Rev. Stat. § 15-141 (1997), CaL. Epuc. Cope § 49070 (West 
Supp. 1998), Me. Rev. Stat. ANN. tit. 20-A, § 6001 (West 1993), Onto Rev. Cope ANN. 
§§ 149.41 and 3319.321 (Anderson 1998), Tex. Epuc. Cope § 39.030 (West 1998), UTAH 
Cope Ann. § 53A-13-301 (1997). 

40. “Sunshine” laws exist to provide the public with open access to observe and moni- 
tor the government. See, e.g., Georgia’s Open Records Act, GA. CopE Ann. §§ 50-18-70, 
50-18-72 (1997) (production obligations and exceptions to disclosure); ARK. CODE ANN. 
§ 25-19-105 (Michie 1996 & Supp. 1997), Ariz. Rev. STAT. § 39-121 (1996), CAL. Gov’r 
Cope § 6252 (West 1995), lowA Cope ANN. § 22.7 (West Supp. 1998), Me. Rev. Start. 
ANN. tit. 5 § 17057 (West Supp. 1997), Mo. Rev. Star. § 610.011 (1988), Miss. CopE ANN. 
§ 25-61-1 - § 25-61-17 (1991), OH1Io REv. Cope ANN. § 121.22 (Anderson 1998), UTAH 
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Private Schools can probably protect most, if not all, of their information 
from disclosure. Just because a Public School is subject to sunshine laws, 
however, does not mean that it should not protect its information, as the 
School should not unnecessarily disclose information and as there are exemp- 
tions to open records laws.*!_ Private Schools generally have the right to 
maintain such confidential information; however, audits under government 
contracts may require the release of information to identify students involved 
in certain projects. 


C. Medical Records 


Most Schools have some medical information to protect:** general student 
and employee files (e.g., emergency conditions; allergies); specific informa- 
tion (e.g., reports relating to accommodations* for Section 504 of the Reha- 
bilitation Act of 197344 or the Americans with Disabilities Act* claims); 
psychological information*® (career placement and counseling tests); and 
health care provider information (e.g., campus health centers; medical 
schools; dental schools; counseling centers; teaching hospitals; insurance 
companies’ data banks, etc.). 





CopE Ann. § 51-3-4 (1998); Va. CopE ANN. § 9-365 (Michie Supp. 1998), § 11-52 (Michie 
1993 & Supp. 1998). 


41. See, e.g., GA. CopE Ann. § 50-18-72 (1997). 


42. Certain health care records and certain communications among health care pro- 
fessionals are protected from disclosure. See, e.g., GA. CoDE ANN. § 24-9-21 (1995) for 
communications “excluded on grounds of public policy,” including psychiatrist-patient 
(Ga. Cope ANN. § 24-9-21(5) (1995)), licensed psychologist, social worker, and others 
(Ga. CopE ANN. §§ 43-39-16, 24-9-21(6)(1995)), nondisclosure of AIDS information (Ga. 
Cope ANN. § 24-9-47(b) (1995)); lowa CoDE Ann. § 22.7(2) (West Supp. 1998); Me. REv. 
Stat. ANN. tit. 5 § 19203-D (West Supp. 1997) (relating to HIV medical information); 
Miss. CopE Ann. §§ 7-1-4144(2), 39-71-224(1)(a) (West 1991) (nondisclosure of certain 
medical records and nondisclosure of medical information regarding workers’ compensa- 
tion administration); N.J. Stat. ANN. § 26:2H-12.8(f) - (g) (West Supp. 1998) (“rights of 
persons admitted to a general hospital”); Onto Rev. Cope Ann. § 1742.42 (Anderson 
1997) (addressing privacy in “genetic screening or testing”); UTAH CopE ANN. § 63-2-302 
(Supp. 1998) (establishing certain records as “private records,” including “medical history, 
diagnosis . . . or similar medical data), UrAH Cope ANN. 63-2-302); Va. CopE ANN. 
§ 32.1-127.1:03 (Michie 1997) (“Patient Health Records Privacy”); Coto. Rev. STAT. § 6- 
18-103 (1996) (“Privacy of Health Information”). 

43. In establishing the need for a reasonable accommodation for a disability, the 
School may collect personal and/or medical information about the student that should not 
be accessible by the public. The related issue of whether or not Schools, especially gradu- 
ate Schools, should indicate on a student’s transcript that the student was given additional 
time, or other accommodations, to complete assignments or examinations has been receiv- 
ing some attention. 

44. Rehabilitation Act of 1973 § 504, 29 U.S.C. 794 (1994). 

45. 42 U.S.C. § 12101 (1994) 

46. See, e.g., GA. CopE ANN. § 37-3-166(a), (c) (1995) for information on mental 
health care and protection of clinical records; see also Mrozinski v. Pogue, 250 Ga. App. 
731, 423 S.E.2d 405 (1992) (imposing a strict view on “privileged communications”). 





1998] PRIVACY AND TECHNOLOGY 


D. Career Testing 


Personal information in the career testing area may include education 
records, personal goals, personality profiles, and psychological profiles. 


E. Legal Information 


Like Financial and Business information, this topic may have different im- 
plications for Public Schools and Private Schools. 


1. Public Schools: 


Sunshine laws may require the release, upon request and pursuant to cer- 
tain procedures, of some or all of a Public School’s files regarding legal mat- 
ters.47 Lawyers recognize the importance of maintaining client confidences; 
nevertheless, sunshine laws may be read to apply to files that one would ordi- 
narily consider privileged.** 


2. Private Schools: 


For Private Schools, this matter is more similar to the classic attorney- 
client privilege and ethics rules, which require the attorney to maintain client 
confidences.*? Hence, not only do Private Schools usually want to maintain 
confidentiality of legal matters, but they also have a duty to do so. 


F. Administrative Processes 


Unauthorized access, whether malicious or playful, can wreak havoc with 
the logistics of administration, can disrupt course scheduling (course time, 





47. See, e.g., GA. CopDE ANN. §§ 50-18-70 to -72. 

48. For example, 95 Op. Att’y Gen. 1 (1995) (Georgia) states that “the attorney-client 
privilege can [not] apply in the interaction of the legal services officer with other officers 
and employees of [a Georgia state] agency.” The opinion, citing 84 Op. Att’y Gen. 48, 
continues: “while nothing in the [State] Constitution prohibits executive agencies from 
employing persons with legal training, whose legal background and abilities appropriately 
contribute to effective agency operations, in matters of legal representation, both in and 
out of court, it is only the Attorney General and the Department of Law which may law- 
fully fulfill this constitutional responsibility. Since the lawyer-client relationship may only 
exist between agency clients and the Attorney General and Department of Law, no privi- 
lege recognized in GA. CoDE Ann. §§ 24-9-21(a) and 24-9-4 can attach to communications 
between agency officials and legally trained employees fulfilling administrative functions, 
even though their functions may have legal ramifications or connections.” While this au- 
thor may not necessarily agree with the foregoing analysis, a test case has not arisen requir- 
ing the Attorney General to state whether or not records of a legal officer of a state agency 
must be disclosed pursuant to a request under the Georgia Open Records Act. It is worth 
considering, however, whether, in an effort to promote and create open government, a 
ruling that state agency, in-house attorneys are not attorneys for the purpose of the attor- 
ney-client privilege helps or hinders the state client. It is also worth considering whether or 
not an opinion with respect to in-house state agency attorneys would be consistent with the 
opinion of the State Bar on this matter. 

49. See Upjohn v. United States, 449 U.S. 383, 101 S. Ct. 677 (1981). See also infra 
section VII (Legal Ethics: Practicing Law with Technology) for a discussion of the corpo- 
rate client-corporate counsel (in-house) relationship. 
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day, professor, building, room, efc.), and can compromise the integrity of the 
grading and transcript data system. 


G. Discipline Matters 


The office that handles student judicial matters may maintain databases 
that need to be protected. At the same time, sunshine laws may require pub- 
lic admission to certain hearings at Public Schools.°° 


H. Password Storage 


Inadequate security*! for access passwords will compromise the entire sys- 
tem. There are sufficient external risks to operating and securing systems 
without compromising oneself with unfettered access to passwords.*? 


I. Sponsored Research and Contract Work 


Research sponsors, which are crucial funding sources for Public and Pri- 
vate Schools, support programs, confer prestige, and attract students and 
faculty. To attract and retain sponsors, Schools must demonstrate the ability 
to maintain confidences and the integrity of research, data, and reports. One 
should examine sponsored projects and the project administration process for 
confidentiality issues: 


1. Industry: 


Generally, industrial sponsors will require contractual obligations to pro- 
tect confidential information (confidentiality agreements).°> 





50. See, e.g., Red & Black Publishing Co. v. Board of Regents, 427 S.E.2d 257 (1993) 
(holding that the hearings of the Organization Court of the Office of Judicial Programs at 
the University of Georgia, the student judicial body that decides cases brought against 
student organizations, are open meetings and are subject to the state’s Open Records Act 
for document requests). 

51. This author predicts that “Negligent Network/System Security” will surface as a 
tort claim, much like “negligent hiring,” to address losses, including improper privacy 
divulgations and monetary losses (e.g., electronic theft), when security measures are 
inadequate. 

52. See generally Cliff Stoll, THE Cuckoo’s EGG: TRACKING A SPY THROUGH THE 
MAZE OF COMPUTER EsPIONAGE (1989). The author, an astronomer and cyber-detective, 
explains the different ways, sometimes called “spoofing” or “cloning,” that a hacker can 
infiltrate a system with a program that will provide system access to the hacker as if the 
hacker were the system operator. These programs are sometimes called a cuckoo’s egg, 
Trojan horse, or packet sniffer. Instead of “identity theft,” see infra section I(B)(4) and 
Dowd, supra note 10, at 106, this is system access theft. Stoll explains that the infiltrator 
gains access to part of the system and inserts a program that causes the system to recognize 
the infiltrator either as the System Operator (thus giving all access to the infiltrator) or as 
an authorized user. 

53. Confidentiality Agreements (also known as Nondisclosure Agreements (NDAs) 
and Proprietary Information Agreements (PIAs)) are basically contracts for secrecy - and 
are becoming more common as research, development, and education are linchpins for 
business and success. The most common terms found in such agreements include (1) a 
definition of proprietary information; (2) identification requirements - i.e., information 
must either be in tangible form and marked as “proprietary” or, if disclosed verbally, iden- 
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a. Public Schools can generally contract to maintain some information as 
confidential, but probably not all of it°* For example, sunshine laws often 
exempt certain information from required disclosure (e.g., trade secrets, re- 
search, data), but these exceptions do not seem to allow for treating the exist- 
ence of or the terms of the relationship as confidential.*> 

b. Private Schools can agree to greater disclosure restrictions; however, 
ethical issues exist regarding whether or not researchers and academic insti- 
tutions should agree to keep certain information confidential. 


2. U.S. Government: 


a. Unclassified information may be provided with contractual or statutory 
confidentiality obligations. 





tified as proprietary at the time of disclosure and reduced to writing, marked as proprie- 
tary, and delivered to the receiving party within a time certain after the verbal disclosure; 
(3) primary or exclusive points of contact for the exchange of information; (4) exceptions 
to obligations of confidentiality (e.g., if information enters the public domain; is indepen- 
dently developed by the recipient; et al.); (5) term of confidentiality - how long must the 
parties keep the information confidential; (6) term of agreement - how long can the parties 
exchange information; and (7) governing law provision. 

54. See, e.g., GA. Cope Ann. § 50-18-72 (1998) (explaining when public disclosure is 
not required). See also Ga. Cope Ann. § 50-18-72(b) (1998) (excepting certain informa- 
tion from disclosure obligations: privileged or confidential trade secrets obtained for 
faculty or staff of state institutions of higher learning, or other governmental agencies, in 
the conduct of or as a result of, study or research on commercial, scientific, technical, or 
scholarly issues; information developed or received by or on behalf of faculty, staff, em- 
ployees, or students of an institution of higher education or any public or private entity 
supporting or participating in the activities of an institution of higher education in the 
conduct of, or as a result of, study or research on medical, scientific, technical, scholarly, or 
artistic issues). See generally supra note 42 (providing references to open records laws of 
various other states). 


55. Exceptions to disclosure laws seem reasonable to encourage education, research, 
and sponsored programs; however, it does not necessarily follow that the existence of or 
the terms of such sponsored research relationships should be held confidential from the 
public. In other words, while open records laws may provide exceptions to allow state 
agencies to maintain information as confidential under certain circumstances, the existence 
of the agreement or relationship cannot, as some sponsors desire, be maintained as confi- 
dential (i.e., the public has a right to know what state agencies are doing with state 
resources). 


56. See Research vs. Profit (National Public Radio broadcast, May 16, 1997) (last vis- 
ited on June 6, 1998) <http://www.npr.org> (sponsoring organizations requiring the re- 
searcher/institution to agree to confidentiality terms and prior approval from the sponsor 
before publication). The story discussed a scientific researcher, who was prevented by the 
sponsoring pharmaceutical manufacturer from publishing research results that are critical 
of the drug’s effectiveness. “The scientific community considers this an infringement on 
scientific freedom, but they still need corporate sponsorship to support research.” This 
author posits that attorneys for academic and research institutions should consider the eth- 
ical ramifications of performing research, especially research regarding health and safety 
issues, that is under publication restrictions. 
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b. Classified/Military information is protected statutorily,’ and, often- 
times, contractually. 


J. The Client’s Information 


If the client School conducts research, it (or the School’s research corpora- 
tion or foundation) has intellectual property rights that need to be protected. 
Securing this information from wrongful disclosure is crucial, as premature or 
unprotected disclosure may compromise its value or the ability to seek com- 
prehensive protection (e.g., patent prosecution).°® 


K. Electronic Communications by Lawyers 


In addition to wanting to preserve legal matters as confidential, there is an 
obligation for lawyers to maintain client confidences. However, the same 
types of analyses mentioned above with respect to Private Schools (which can 
exercise greater control) and Public Schools (which are probably subject to 
sunshine laws) exist in this area. It is worth considering what communica- 
tions lawyers should or should not undertake via electronic media. Section 
VIII, infra, addresses these issues. 


Il. Ltasivity 


Schools may face liability for the improper divulgations or monitoring of 
private information or for employing inadequate security measures for access 


and information. Liability from action (commission) arises when Schools im- 
properly invade the privacy of others, while liability from inaction (omission) 
arises when Schools fail to implement appropriate security measures and pol- 
icies to maintain a secure system, thus making private or proprietary infor- 
mation improperly accessible to others. Once third parties gain access to the 
system, they can locate, use, and disclose the private information stored at 
the School; use the School’s system to access other systems and engage in 
wrongdoing;*? or use the system as a home base from which to receive or 
distribute improper materials. 





57. 18 U.S.C. § 798 (1994) (prohibiting the disclosure of classified information (e.g., 
ciphers and cryptography of the U. S. Government; design of any cryptographic device; 
intelligence communication of the U. S. Government)). 

58. For an overview of patent-related issues, see William H. Needle, An Intellectual 
Property Law Primer: An Overview of Patent, Trade Secrets, Copyrights and Trademarks 
(last visited June 6, 1998) <http://www.needlepatent.com/artwhn1.htm> (focusing on Sec- 
tion I (Patents), especially I(D)(1) (when to file) and I(G) (provisional patent 
applications)). 

59. Stoll, supra note 52. The author describes his quest for the unauthorized entrant 
to the Lawrence Berkeley Livermore Laboratory computer system, who was accessing the 
system from Europe via various telecommunication and satellite connections, to gain ac- 
cess to other systems, including several U. S. Military systems. The perpetrator, who was 
apprehended after much investigation, was providing information to the then Soviet 
Union. See also United States v. Morris, 928 F.2d 504 (2d Cir. 1991) (addressing the harm 
caused by Robert Morris, Jr., a Cornell University student, who released a computer virus 
in 1988, which rendered inoperable a number of computer systems across the country). 
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Commission 


Schools should be cautious about monitoring the electronic communica- 
tions of employees or students. Protection against intrusion by the School 
into employee or student electronic communication or information is found 
in the Fourth Amendment® to the U. S. Constitution (applicable to Public 
Schools), the Electronic Communications Privacy Act®! (“ECPA”), state con- 
stitutions, and tort law. 


Expectation of Privacy: The Fourth Amendment prohibits unlawful search 
and seizure by the Federal and State Governments. Though Olmstead v. 
United States® held that the Fourth Amendment did not protect against wire- 
tapping, the Supreme Court, almost forty years later, established two im- 
portant principles in Katz v. United States:°> (1) “the Fourth Amendment 
protects people, not places”®® and (2) “a person has a constitutionally pro- 
tected reasonable expectation of privacy.”°? In O’Connor v. Ortega,®* a case 
about the search of the office of a government employee under investigation 
for misconduct, the Supreme Court applied the reasonable expectation of 
privacy analysis to a government workplace. For a plurality of the Court, 
Justice O’Connor stated that the reasonableness of the employee’s expecta- 
tion of privacy is found in the context of the particular workplace, “under all 





60. “The Right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no warrants shall 
issue, but upon probably cause, supported by oath or affirmation, and particularly describ- 
ing the place to be searched, and the persons or things to be seized.” U.S. Const. amend. 
IV. 

61. 18 U.S.C. § 2510 (1994). 


62. Wolf v. Colorado, 338 U.S. 25, 69 S. Ct. 1359 (1949) (holding that the Fourth 
Amendment applies to the several States through the Fourteenth Amendment). 
63. 277 US. 438, 48 S. Ct. 564 (1928). 


64. The Olmstead majority concluded that wiretapping was not the type of property 
trespass envisioned by the Fourth Amendment: “The well-known historical purpose of the 
Fourth Amendment, directed against general warrants and writs of assistance, was to pre- 
vent the use of governmental force to search a man’s house, his person, his papers, and his 
effects, and to prevent this seizure against his will.” Olmstead, 277 U.S. at 463, 48 S. Ct. at 
567 (Brandeis, J., dissenting) (reminding that “it is a Constitution we are expounding,” 
McCulloch v. Maryland, 4 Wheat. 316 (“Clauses guaranteeing to the individual protection 
against specific abuses of power, must have a similar capacity of adaptation to a changing 
world.”)). See also Weems v. United States, 217 U.S. 349, 373, 30 S. Ct. 544, 551 (1910) 
Further, Justice Brandeis, serving as soothsayer, wrote: “The progress of science in furnish- 
ing the government with means of espionage is not likely to stop with wiretapping. Ways 
may some day be developed by which the government, without removing papers from 
secret drawers, can reproduce them in court, and by which it will be enabled to expose to a 
jury the most intimate occurrences of the home.” Olmstead, 277 U.S. 438, 474, 48 S. Ct. 
564, 571. 

65. 389 U.S. 347, 88 S. Ct. 507 (1967) 

66. Id. at 351, 88 S. Ct. at 511. 

67. Id. at 360, 88 S. Ct. at 520 (Harlan, J., concurring). 

68. 480 U.S. 709, 107 S. Ct. 1492 (1987). 
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the circumstances.”®? If no reasonable expectation of privacy exists, then the 
Fourth Amendment protections are not implicated.’ 


Addressing the Expectation of Privacy in the Workplace 


To protect themselves, Public Schools should establish and disseminate 
policies regarding the use of all types of communication technology so that 
employees and students will know what to expect. By establishing a specific 
policy to address the reasonable expectation of privacy, Public Schools can, 
hopefully, avoid internal complications and litigation, as the students and em- 
ployees would have been on notice as to what privacy expectations, if any, 
exist. Private Schools should also establish and disseminate policies to ad- 
dress privacy and use issues; however, as the Supreme Court has addressed 
this matter as a constitutional issue,’! it is especially important for Public 
Schools to establish enforceable policies. 

Confirmation of Receipt of Policy: Schools should require employees and 
students to confirm their receipt of the electronic communications policy, 
computer and Internet use policy, or others, either by signing a confirmation 
at employment commencement, student registration, or by using a “click- 
wrap”’* when accessing the system. Without a policy, the reasonableness of 
the privacy expectation and of the School’s actions might be left to the en- 
lightened conscience of a jury. 


Fortunately, even if the School has not established a written policy regard- 


ing monitoring of electronic communications, the School may still access 
some employee information under certain circumstances. In Watkins v. L.M. 
Berry & Co.,” the Eleventh Circuit Court of Appeals held that employers 
could listen to an employee’s telephone call to “the extent necessary to guard 
against unauthorized use of the telephone or to determine whether a call is 
personal or not.”’* “In other words, a personal call may be intercepted in the 





69. Id. at 710, 107 S. Ct. at 1493 (“Given the great variety of work environments in the 
public sector, the question whether an employee has a reasonable expectation of privacy 
must be addressed on a case-by-case basis.”). 

70. It is established that “Fourth Amendment rights are implicated only if the con- 
duct” of the state actor infringes ‘an expectation of privacy that society is prepared to 
consider reasonable.” Jd. at 715, 107 S. Ct. at 1496 (citing United States v. Jacobsen, 466 
U.S. 109, 113, 104 S. Ct. 1652, 1656 (1984)). 

71. Katz, 389 U.S. 347, 88 S. Ct. 507; O’Connor, 480 U.S. 709, 107 S. Ct. 1492. 

72. “Clickwrap” is a method to confirm that the user agrees to comply with the 
School’s policy. The School can program this online verification to appear at certain times 
of use (e.g., when the user first accesses the system, every time the user accesses the system, 
or at any other interval) to make certain that the user agrees to the use terms. The page 
has a section which the user must click“ with the mouse to acknowledge having read, 
understood, and accepted the terms of use. This method is also effective for verifying iden- 
tification for access to age-restricted web sites. 

73. 704 F.2d 577 (11th Cir. 1983). In Watkins, the plaintiff was terminated after the 
employer listened to her personal call at lunch, beyond the time needed to establish the 
call was personal and not business related, and learned that she was interviewing for other 
jobs. 

74. Id. at 583. 
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ordinary course of business to determine its nature, but never its content.””> 
Applying this analysis, it seems reasonable that Schools, both Public and Pri- 
vate, can intercept electronic communications to the extent necessary to de- 
termine if the user is making unauthorized use of the systems. While Watkins 
involved employees and telephones, it seems reasonable that Schools, relying 
upon a Watkins analysis, could intercept electronic communications of stu- 
dents to monitor for the appropriate use of the School’s limited resources, 
when such action is not otherwise prohibited by a specific statute. 


The Electronic Communications Privacy Act (“ECPA”)’® 


The ECPA (1) limits a School’s ability to intercept or monitor employee or 
student use of electronic communications, and (2) prohibits others from vio- 
lating the protected and private nature of the School’s information and com- 
munications. The ECPA also authorizes the School to comply with law 
enforcement investigations by granting access to otherwise-protected infor- 
mation under certain circumstances.””? There are also exceptions for wire or 
electronic communication service providers to access communications in the 
ordinary course of business.’® 


Economic Espionage Act of 1996 (“EEA”)” 


This federal Act provides criminal penalties for various misuses of the 
trade secrets of others (e.g., appropriation, concealment, possession, and 
others). While espionage remains an important national security issue, it is 
also an important matter for research and commercial entities. The protec- 
tion of technological advancements and research, customer lists and profiles, 
and business plans is vital to success in research and in the marketplace. 

The EEA prohibits actions that benefit foreign governments or agents and 
actions that use trade secrets to benefit anyone other than the owner of the 
trade secret.*° Section 1831 addresses espionage as it relates to the benefit to 
foreign governments, and Section 1832 addresses conventional commercial 
trade secret theft and related crimes. Section 1832 makes criminal the theft 
or other wrongful use or appropriation of or the knowing receipt of any trade 
secret that is related to or included in a product produced for interstate or 





75. Id. See also Dale v. Spears, 980 F.2d 1153 (8th Cir. 1992) (holding that the em- 
ployer was not entitled to record all calls; employer-monitoring exception allows for the 
determination of subject of the call and proper use, and employer’s actions exceeded this 
exception). In Dale v. Spears, the employer recorded all calls in an attempt to identify a 
possible internal thief. Plaintiff, an employee who had been fired after recordings showed 
she had sold products at discount in violation of company policy and had discussed her 
sexual adventures with her paramour, sued. See also Simmons v. Southwestern Bell Tel. 
Co., 452 F. Supp. 392 (W.D. Okla. 1978); James v. The Newspaper Agency Corp., 591 F.2d 
579 (10th Cir. 1979). 

76. 18 U.S.C. § 2510 (1994 & Supp. 1996) 

77. 18 U.S.C. § 2511(2)(a)(ii) (1994). 

78. 18 U.S.C. § 2511(2)(a)(i) (1994) (allowing system operators to intercept or moni- 
tor use for the purposes of quality assurance or for maintenance). 

79. 18 U.S.C. § 1831 (Supp. 1996). 

80. 18 U.S.C. § 1831. 





84 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 1 


foreign commerce with the intent to convert the trade secret.*! The Act pro- 
vides criminal sanctions®? for the improper use of another’s trade secret. 
Presumably, the actions requiring a knowledge aspect would not be commit- 
ted by Schools; however, risks exist that if a School employee violates the 
EEA, that action may be imputed to the School under a respondeat superior 
or constructive knowledge theory. 

Educating the School community, especially those who are involved in re- 
search, about these laws and establishing policies that the School does not 
tolerate the use of ill-gotten trade secrets should help to create a proper cul- 
ture and might limit the school’s liability if an employee were to be found 
engaged in illegal behavior. 


Omission 


Schools may face liability for the improper release of information attrib- 
uted to inadequate security, including the wrongful disclosure of personal in- 
formation,** wrongful disclosure of proprietary information or trade 
secrets,®> an expanded theory® of attractive nuisance,®’ contributory in- 





81. 18 U.S.C. § 1832 (Supp. 1996). 


82. Individuals face fines or imprisonment of “not more than 10 years, or both.” 18 
U.S.C. § 1832(a). 


83. 18 U.S.C. §§ 1831(a)(1)-(2), 1832(a). 


84. See, e.g., FERPA, 20 U.S.C. 1232g(b)(1) (1994), which states that no funds shall be 
made available under any applicable program to an education institution which has a pol- 
icy of improperly disclosing student records. However, FERPA does not provide for a 
private cause of action for violations. Tarka v. Franklin, 891 F.2d 102 (Sth Cir. 1989); Doe 
v. Knox County Bd. of Educ., 918 F. Supp. 181 (E.D. Ky. 1996) (holding that FERPA 
violations may be the basis for Section 1983 civil rights claims). Furthermore, common law 
tort claims provide redress for the wrongful dissemination of personal information, see W. 
PAGE KEETON, ET. AL., PROSSER & KEETON ON Torts (Sth ed., 1984) 853-64 (hereinafter 
PROSSER). 

85. See infra Section III for discussions of the ECPA and EEA. 

86. This author predicts that a claim similar to “attractive nuisance” may be applica- 
ble to Internet situations. Attractive nuisance is a tort claim under which the injured plain- 
tiff, generally a child, is also a trespasser on the defendant’s property. The attractive 
nuisance theory developed to address the situation in which the defendant maintained an 
enterprise, generally thought to be dangerous (e.g., loading dock, railroad yard), which was 
also attractive to inquisitive youngsters, so that they, though trespassers, might still recover 
for injuries linked to the defendant’s enterprise if the defendant did not properly secure 
the area. A playful or malicious explorer/hacker might access a system because of its inter- 
esting site design or its bright colors and icons. Once there, the hacker may experiment 
with the system, possibly without knowing or understanding the ramifications. If the site 
controls an important function (e.g., traffic signals, hospital systems, railroad track 
switches,) and the hacker’s experimentation corrupts or alters the system, thus causing 
harm, some may want to hold the system operator liable for inadequate security under a 
negligence hybrid or attractive nuisance like claim (i.e., if the system did not seem “inter- 
esting” and had there been adequate security, then the hacker would not have 
investigated). 


87. For detailed information on attractive nuisance, see PROSSER, supra note 86, at 
399-408. 
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fringement of intellectual property,** and exposing minors to obscene materi- 
als.8° Regarding private information, if the School operates a networked 
system with inadequate security, and a third party gains access to files that 
should be protected, the aggrieved parties would have causes of action: 





88. Liability can arise with respect to Internet use, the provision of Internet access or 
services, intellectual property matters, defamation, and other areas. See, e.g., Playboy En- 
terprises, Inc. v. Frena, 839 F. Supp. 1552 (M.D. Fla. 1993) (addressing copyright and trade- 
mark infringement); Religious Tech. Ctr. v. NETCOM On-Line Communication Services, 
Inc. 907 F. Supp, 1361 (N.D. Cal., 1995) (discussing copyright); Cubby, Inc. v. Com- 
puServe, Inc., 776 F. Supp. 135 (S.D.N.Y, 1991) (addressing defamation, library/bookseller 
analysis, liability and level of control); Stratton Oakmont Inc. v. Prodigy Services, Co. 
(1995) 23 Media L. Rep. (BNA) 1126 (N.Y. Sup. Ct. Dec. 11, 1995) (addressing defama- 
tion, library/bookseller analysis, liability and level of control); SEGA Enterprises Ltd. v. 
MAPHIA, 857 F. Supp. 679, (N.D. Cal. 1994) (discussing copyright and trademark in- 
fringement); Panavision Int’l L.P. v. Toeppen, 938 F. Supp. 616 (C.D. Cal. 1996), aff'd, 141 
F.3d 1316 (9th Cir. 1998) (addressing trademark and domain name disputes); Intermatic 
Inc. v. Toeppen, No. 96 C 1982, 1998 WL 102702 (N.D. Ill. Feb. 28, 1998) (addressing 
trademark infringement, trademark dilution, “cybersquatting”); Hasbro, Inc. v. Internet 
Entertainment Group No. C96-130WD, 1996 WL 84858 (W.D. Wash. Feb. 22, 1996) (de- 
ciding a trademark dilution claim); It’s in the Cards, Inc. v. Fuschetto, 535 N.W.2d 11 (Wis. 
Ct. App.) (discussing online defamation). But see Zeran v. AOL, 129 F.3d 327 (4th Cir. 
1997) (holding that 47 U.S.C. § 230, the Communications Decency Act of 1996 (“CDA”), 
“plainly immunizes computer service providers like AOL from liability for information 
that originates with third parties . . . [in] lawsuits . . . instituted after the CDA’s 
enactment”). 

89. Summer camp programs for minors, especially computer camps, may require ad- 
ditional policies to guard against exposing minors to obscene materials. Ways to address 
this issue include limiting Internet access only to the specific items being taught. Loving v. 
Boren, 956 F. Supp. 953 (W.D. Okla. 1997), aff'd, 133 F.3d 771 (10th Cir. 1998) (holding 
that the school’s computer services policy allowing full Internet access only to students who 
confirmed that they are at least 18 years old and have a legitimate academic purpose for 
the material does not violate the First Amendment). Using screening and filtering 
software programs, which have become popular with parents, may help to screen out In- 
ternet sites that contain objectionable terms or topics. The First Amendment notwith- 
standing, there is plenty of material that is illegal for minors to access, and hosting children 
probably means monitoring what materials they access. Examples of screening and filter- 
ing software include NetNanny <www.netnanny.com>, cybersitter <www.solidoak.com/ 
cysitter.htm>, and cyberpatrol <www.microsys.com.cyber/>, which all state that their prod- 
uct is especially designed for parents/teachers to screen adult-oriented material from mi- 
nors. Screening Internet sites for content may invite a visit from the American Civil 
Liberties Union; however, it seems that taking an active role in protecting minors from 
direct access to pornography via one’s system is an important legal and public relations 
matter as well. For more on trying to balance the restricted access and freedom issues, see 
Reno v. ACLU, 117 S. Ct. 2329 (1997), in which Justice Stevens states that no precedent 
provides a “basis for qualifying the level of First Amendment scrutiny that should be ap- 
plied” to the Internet. Justice Stevens continued: “In order to deny minors access to po- 
tentially harmful speech, the Communications Decency Act of 1996, 47 U.S.C. 
223(a)(1)(B)(ii) (1994), (“the CDA”) effectively suppresses a large amount of speech that 
adults have a constitutional right to receive and to address to one another. That burden on 
adult speech is unacceptable if less restrictive alternatives would be at least as effective in 
achieving” the goal. See Eugene Volokh, Freedom of Speech, Shielding Children, and Tran- 
scending Balance (last visited June 6, 1998) <http://www.law.ucla.edu.Faculty/volokh/ 
shield.htm> (discussing free speech, the Internet, and issues relating to the exposure of 
indecent material to minors in light of Reno v. ACLU). 
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ECPA, EEA, state law claims, and others against the third party hacker?” 
and, possibly, negligence claims against the School that failed to provide ade- 
quate security. Section VIII, infra, addresses the implementation of security 
and use policies as the best way to protect and manage one’s communication 
and information systems. 


Wrongful Access to or Disclosure of Personal Information 


FERPA protects against the wrongful disclosure of certain personally 
identifiable student information. Sanctions include the loss of Federal fund- 
ing if an educational institution exhibits a policy or practice of such improper 
disclosures.”! 

Common law rights of privacy include (unreasonable Intrusion and Public 
Disclosure of Private Facts).°? Unreasonable intrusion is the intentional in- 
terference with another’s interest in solitude or seclusion.*? The cases range 
from the physical invasion of one’s home to eavesdropping upon private con- 
versations using electronic or other listening devices.?* The “intrusion must 
be something which would be offensive or objectionable to a reasonable per- 
son.”’> Though the ECPA statutorily protects people from electronic intru- 
sion, this tort provides common law protection and remedies. While Public 
Schools are subject to additional restrictions (e.g., the Fourth Amendment), 
both Public Schools and Private Schools should be cognizant of such tort 
claims. 





90. The term “hacker” is used to refer to skilled programmers and general system 
criminals. In The Cuckoo’s Egg, Stoll explains that the self-proclaimed hackers he knew 
were dedicated software wizards . . . But in common usage, a hacker is someone who 
breaks into computers. . . wizards refer to these hoodlums as ‘crackers’ or ‘cyberpunks.’” 
Supra note 52, at 9. 

91. 20 U.S.C. § 1232g(b)(1) (1994). 

92. PROSSER, supra note 86, at 854, 856. The other main rights of privacy are appro- 
priation (“the appropriation for the defendant’s benefit or advantages, of the plaintiff's 
name or likeness”), /d. at 851 (citing Harold R. Gordon, Right of Property in Name, Like- 
ness, Personality and History, 55 Nw. U. L. Rev. 553 (1961)), and publicity (which places 
the plaintiff in the false light in the public eye), PRossER, supra note 86, at 863 (referencing 
John W. Wade, Defamation and the Right of Privacy, 15 VANb. L. Rev. 1093 (1962)). 
Though schools might violate these rights (e.g., using someone’s likeness without permis- 
sion or incorrectly or inappropriately linking a work to someone), this author believes 
more of the risk lies with the other two privacy claims. But see Ian Fisher, What Vonnegut 
Never Said is now the Talk of the Net, N.Y. Times online (Aug. 6, 1997) <http://www.ny- 
times.com> (reporting that author Kurt Vonnegut, Jr. was incorrectly credited with deliver- 
ing a commencement speech at the Massachusetts Institute of Technology (MIT) that some 
found interesting enough to circulate feverishly across the Internet). The actual author was 
CHICAGO TRIBUNE columnist Mary Schmich, and the actual MIT commencement speaker 
was United Nations Secretary General Kofi Annan. Query: Was Vonnegut, Schmich, or 
Annan harmed or, perhaps, unjustly enriched? 

93. PROSSER, supra note 84, at 854; RESTATEMENT (SECOND) OF Torts § 652B cmt. a 
(1977). 

94. PRosseER, supra note 84, at 854. See also Vernars v. Young, 539 F.2d 966 (3d Cir. 
1976) (holding opening of personal mail by co-worker is a cause of action for invasion of 
privacy, much like impermissible telephone surveillance). 

95. PROSSER, supra note 84, at 855. 
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A public disclosure of private facts claim may exist if: the disclosure is pub- 
lic, the facts disclosed are private facts, the matter made public is one which 
would be highly offensive and objectionable to a reasonable person, and the 
public does not have a legitimate interest in having the information made 
available.°° Though this tort can occur in various settings in many media, the 
technology aspect is concerning because inadequate security provides an op- 
portunity for a wrongdoer to access private information and make it public, 
thus exposing the system operator to vicarious liability. Though one is gener- 
ally not liable for the unforeseeable bad or criminal acts of third parties, the 
information age is here, and society will begin to decide who is responsible 
for technology related acts and omissions where people’s private information 
is improperly revealed. Information serves many purposes, and, unfortu- 
nately, some people will use it to harm others. 


IV. OrHer Laws RELATED TO PRIVACY AND TECHNOLOGY 


Laws Against Spam 


Unsolicited email messages, often of a commercial or advertisement na- 
ture, also known as “spam” or “junk email,” are simply annoying to some, a 
waste of resources to others, and an invasion of privacy to others.?’? The 
receipt of unsolicited and unwanted email can quickly become annoying and 
disruptive to one’s quiet enjoyment of cyberspace. Nevada enacted an anti- 
Spam law,”® effective July 1, 1998, which prohibits the sending of unsolicited 
email messages to anyone unless (1) the parties have a pre-existing personal 
or business relationship; (2) consent is given for the messages; or (3) the 
email is easily identifiable as an advertisement. Presumably, this third factor 
allows for the easy identification of, and, thus the swift jettison of unwanted 
messages. It stands to reason that once a recipient receives a Category 3 
email, he/she could inform the sender of the recipient’s desire that no more 
messages be sent to him/her, much like one can request/require the discontin- 
uance of junk mail, telephone calls, and facsimile transmissions.”? On the 
federal level, Senator Torricelli (N.J.) introduced the Electronic Mailbox Pro- 
tection Act of 1997 to “promote online commerce and communications [and] 
to protect consumers and service providers from the misuse of computer fa- 





96. PROSSER, supra note 84, at 856-57; RESTATEMENT (SECOND) OF Torts § 652(D) 
cmt. d (1977). 


97. Samuel D. Warren & Louis D. Brandeis, The Right to Privacy, 4 Harv. L. Rev. 
193 (1890) (discussing “the right to be let alone”). “Recent inventions and business meth- 
ods call attention to the next step which must be taken for the protection of the person, 
and for securing to the individual what Judge Cooley calls the right ‘to be let alone’” (cita- 
tions omitted). 

98. See (last visited Aug. 24, 1998) <http://www.leg.state.nv.us/97bills/SB/SB13_EN. 
HTM>. 


99. Automatic telephone and facsimile solicitations and communication transmissions 
are regulated by federal law. See 47 U.S.C. § 227 (1994) (including restrictions on use of 
automated telephone equipment). 
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cilities by others sending bulk unsolicited electronic mail over such 
facilities.” 1°° 


Computer Fraud and Abuse Act'™ 


This Act prohibits accessing certain computer systems! without authori- 
zation and prohibits exceeding one’s authorization in using such systems. 
The statute, which is comprehensive, prohibits the following: obtaining pro- 
hibited information,!° improperly obtaining financial or personal informa- 
tion,!°* obtaining, by fraud, anything of value from a federal interest 
computer,!® knowingly transmitting a program, code, or command (e.g., a 
computer virus), thereby causing damage,’ trafficking in any password or 
similar information to allow for unauthorized access to a computer if such 
trafficking affects interstate commerce,!®” or transmitting a threat to cause 





100. S. 875, 105th Cong. (1997). See also the CAUCE (Coalition Against Unsolicited 
Commercial Email) home page <http://www.cauce.org> for additional information. 

101. 18 U.S.C. § 1030 (1994). 

102. 18 U.S.C. § 1030(a) includes computers that are for the exclusive use of the U. S. 
Government and computers that are not exclusively for the use of the U. S. Government, 
but which may impact government operations, financial institutions, and other matters. 

103. See, e.g., 18 U.S.C. § 1030(a)(1) (1994) (information determined by the U. S. Gov- 
ernment to be protected for national defense or related reasons, pursuant to Executive 
Order or statute). 

104. See, e.g., 18 U.S.C. § 1030 (1994) (information from a financial institution, credit 
card issuer (as defined in 15 U.S.C. § 1602(n) (1994), or contained in a file about a con- 
sumer of a consumer reporting agency (as defined in the Fair Credit Reporting Act, 15 
U.S.C. §§ 1681-1681t)). 

105. For a discussion of whether this Act applies simply to improper access or whether 
an actual benefit to the wrongdoer must accrue, see United States v. Czubinski, 106 F.3d 
1069 (ist Cir. 1997) (holding that the IRS employee defendant, who knowingly exceeded 
his authority (a violation of IRS confidentiality rules) to review various taxpayer returns, 
did not obtain anything of value as under 18 U.S.C. § 1030(a)(4)). “The government failed 
... to prove that Czubinski intended anything more than to satisfy idle curiosity.” Czubin- 
ski, 106 F.3d at 1078. This action was, according to the Appellate Court, not enough to 
satisfy the statute as the “plain language of section 1030(a)(4) emphasizes that more than 
mere unauthorized use is required: the ‘thing obtained’ may not merely be the unauthor- 
ized use.” Id. 

106. 18 U.S.C. § 1030(e)(8) (1994) defines “damages” to include any impairment to the 
integrity or availability of data, a program, a system, or information that, among other 
factors, modifies or impairs someone’s medical examination, treatment, or care; threatens 
public health or safety; causes physical injury. See infra Section I.B.3.a. for a situation 
involving the improper and unauthorized modification of medical information. 

107. 18 U.S.C. § 1029 (1994) defines “traffics.” See Rebecca Fairley Raney, California 
Man Pleads Guilty To Hacking for Credit Cards, N.Y. Times online (Aug. 26, 1997) <http:// 
www.nytimes.com>, for the story of a computer repairman who plead guilty to attempting 
to sell 100,000 credit card numbers (i.e., trafficking in stolen numbers). He obtained the 
numbers from an Internet Service Provider (ISP) and other companies that conduct busi- 
ness Online using a “packet sniffer” (a tool used to collect information/passwords from 
systems) and was apprehended in an FBI sting operation. The cyberthief broke into a 
server at the University of California, San Francisco and used that server to break into the 
ISP’s server. To hide the information from authorities, he encrypted the CD-Rom that had 
the credit card numbers; however, the FBI was able to decrypt the information and arrest 
him. 
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harm to a protected computer, in interstate commerce. These actions and 
others under the Act are punishable by fines and imprisonment.!* 


Georgia Computer Systems Protection Act} 


This 1991 law addresses computer theft,!!° computer trespass,'!! computer 
invasion of privacy (using a computer with the intention of “examining any 
employment, medical, salary, credit, or other financial or personal data relat- 
ing to any other person with knowledge that such examination is without 
authority”),!'* computer forgery,''> improper computer password disclo- 
sure,!'4 civil relief,!!> and criminal penalties.'!® 


V. PENDING LEGISLATION RELATED TO PRIVACY AND TECHNOLOGY 


The debate about the use of encryption technology attempts to balance 
privacy issues (e.g., the ability to protect information as it travels electroni- 
cally) and the ability of the Government to maintain law and order. With the 
growing dependency on electronic communication, and, especially, electronic 
commerce, all of the critical infrastructures (e.g., electric power, water, gas 
power, telecommunications, financial institutions, defense systems, efc.) will 
be controlled by computer systems, and, consequently, will be at risk for in- 
trusions resulting from inadequate security.''’ The ability to successfully 
manage technology, privacy, and liberties will impact issues including princi- 
ples of a free and ordered society, privacy, law enforcement, communication 
processes and management, utilities management, national defense, and 
more.''® Meanwhile, the encryption debate is being waged by Professor 
Daniel Bernstein,''? who asserts that the laws forbidding certain uses of en- 





108. 18 U.S.C. § 1029 (1994). 

109. Ga. Cope Ann. § 16-9-90 to -93 (1996). 

110. Ga. Cope Ann. § 16-9-93(a) (1996). 

111. Ga. Cope Ann. § 16-9-93(b) (1996). 

112. Ga. Cope Ann. § 16-9-93(c) (1996). 

113. Ga. Cope Ann. § 16-9-93(d) (1996). 

114. Ga. Cope Ann. § 16-9-93(e) (1996). 

115. Ga. Cope Ann. § 16-9-93(g) (1996). 

116. Ga. Cope Ann. § 16-9-93(h) (1996). 

117. Concerns about Information Warfare, which is the altering, modifying, misdi- 
recting, and improperly accessing systems and databases to do damage, are rising. Unau- 
thorized system users can alter financial records and communications and can wreak havoc 
with critical infrastructures (e.g., disabling an entire power grid for a city, state, or nation). 
For detailed information, see WINN SCHWARTAU, INFORMATION WARFARE: CHAOS ON 
THE ELECTRONIC SUPERHIGHWAY (2d ed. 1996) (noting especially Chapters 13 (“The Mili- 
tary Perspective”), 14 (“Personal Information Warfare”), 15 (“Corporate Information 
Warfare”), and 16 (“Global Information Warfare”)). 

118. For more on these issues and how the U. S. Government is addressing them, see 
President’s Commission on Critical Infrastructure Protection, <http://www.pccip.gov/> (last 
visited June 6, 1998). . 

119. Bernstein v. United States, 974 F. Supp. 1288 (N.D. Cal. 1997). Bernstein was a 
Ph.D. candidate (mathematics) at the University of California, Berkeley at the beginning 
of his legal ordeal and is now a Research Assistant Professor in Mathematics at the Uni- 
versity of Illinois, Chicago. The Bureau of Export Administration of the U.S. Department 
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cryption technology (e.g., Arms Export Control Act,!?° International Traffic 
in Arms Regulations,'*! and others) are both facially unconstitutional with 
respect to encryption and are unconstitutional as applied to him. Judge Patel 
has sided, for the most part, with Professor Bernstein by enjoining the United 
States from taking certain adverse (prosecutorial) actions against him.!? 
Nevertheless, the debate regarding encryption will continue to play out in the 
legislative, executive, and judicial branches. 


Security and Freedom through Encryption (“SAFE”)? 


The purpose of this bill'?* is to “affirm the rights of Americans to use and 
sell encryption and to relax export controls on encryption.” The proponents 
of SAFE (Rep. Goodlatte, et. al.) support making encryption available to 
provide stronger protection for electronic communications.'*? The oppo- 
nents claim that allowing the availability of stronger encryption will benefit 
bad actors (e.g., cyberthieves and spies), who will illegally obtain strong en- 
cryption to protect their illegal activities, unless either the government or a 
“trusted third party” maintains a key escrow or registry. Such a key escrow 
would protect the encryption keys (i.e., the algorithm for decrypting a secure 
document or transmission), but would also allow law enforcement officials 
with a proper warrant to access the secure communication. Not surprisingly, 
some people question the appropriateness of the government maintaining 
key escrows and promising not to peek unless a judge issues a warrant,'° as 
checking one’s encryption key with a “trusted third party,”!?’ like checking 





of Commerce maintains a website at <http://www.bxa.doc.gov/>; current export issues and 
rules and regulations are at (last visited Sept. 25, 1998) http://www.bxa.doc.gov/ 
thesite.htm#Issues/Rules>. 

120. 22 U.S.C. § 2778 (1994). 

121. 22 C.F.R. §§ 120-130 (1998). 

122. Bernstein, 974 F. Supp. 1288. 

123. Proposed 18 U.S.C. § 2801-2811; H.R. 695, 105th Cong. § 3 (1997). 

124. Id. 

125. Jeri Clausing, Civil Liberties Groups Urge Voters to Enter Debate on Encryption, 
N.Y. Times online (July 30, 1997) <http://www.nytimes.com>. Civil liberties groups 
launched an online campaign, urging voters to lobby their representatives to pass the 
SAFE legislation to eliminate various regulations on encryption technology. “The Clinton 
administration, which wants to continue regulating encryption technology, has a competing 
bill in the Senate that would retain some export controls on strong encryption and would 
establish a key recovery system that would ask companies to turn over their keys to a third 
party so law enforcement could have subpoena access to the codes.” See Exec. Order No. 
13026, 15 C.F.R. § 730 (1996), also available at (last visited Aug. 24, 1998) <http://www.bxa. 
doc.gov/eo13026.htm>, for President Clinton’s Nov. 15, 1996, position on export and other 
controls on encryption technology. 

126. In his Congressional testimony, Mr. Jim Christy, who served as an Investigator to 
the Permanent Subcommittee on Investigations for the Committee on Governmental Af- 
fairs for the U.S. Senate, states that law enforcement would receive escrowed keys only 
after meeting a “very high threshold of probable cause.” Security in Cyberspace, supra 
note 4, at 56-57. 

127. “Trusted Third Party” is a term used to refer to an organization that would serve 
to store and administer encryption codes. Somewhat similar to a safe deposit box, the 
trusted third party would only allow those who are authorized to have access to a certain 
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one’s coat, may not be well received by society.'*8 Proposed 18 U.S.C. § 2804 
specifically states that those who lawfully possess encryption keys will not be 
required by Federal or State Law to relinquish the key to another person for 
control;'”° however, the very next section in the bill does provide an excep- 
tion for providing access for law enforcement purposes.'*° The Act would 
allow any person to sell any encryption, regardless of the strength of the en- 
cryption algorithm,'*! and would relax restrictions on encryption exports.!*2 


Personal Information Privacy Act of 1997'*? 


Sponsored by Senators Feinstein (D, CA) and Grassley (R, Iowa), this bill 
would prohibit “the buying and selling of Social Security numbers without” 
written consent from the number’s owner and would prohibit credit bureaus 
from selling personal identifiers (e.g., mother’s maiden name, birth date, un- 
listed telephone numbers).!*4 


Patient Privacy Legislation 


Many members of Congress have submitted legislation to protect health 
care and patient privacy information. Some examples follow: Representa- 
tive Gary Condit (D, CA) introduced the Fair Health Information Practices 
Act of 1997 to define the privacy and information rights of those receiving 
health care and the responsibilities of those providing health care and/or 
maintaining related records to ensure patients have access to their health 
care information for informed decision making, to correct inaccuracies, and 
as a matter of fairness.'** Other medical, health care, and patient privacy 





code to gain access. The theory is that these trusted third parties would serve as a compro- 
mise for people being able to use stronger encryption: if law enforcement obtains a valid 
court order for the code, then the trusted third party would provide access. For a thorough 
discussion on key escrows and trusted third parties, see A. Michael Froomkin, The Essen- 
tial Role of Trusted Third parties in Electronic Commerce, 75 Or. L. Rev. 49 (1996), in 
which Professor Froomkin discusses cryptographic devices (public keys, digital signatures, 
certification authorities (i.e., the organizations that maintain the cryptography keys and 
verify Internet communications), certificates; fraud risks; and rights and duties of the certi- 
fication authorities (e.g., liability for negligent or other improper release). 

128. Concerns include unauthorized access by government and private citizens, either 
purposefully or negligently. See, e.g., John Markoff, Clinton Encryption Plan Is Generating 
Resistance, N.Y. Times online (Oct. 2, 1996) <http://www.nytimes.com>. Markoff notes 
that executives of IBM explained that “[i]n an escrow system, one or more government or 
private-industry escrow agents would hold keys for unlocking coded messages, which could 
be used by law-enforcement agents with a warrant. The drawbacks to such a system, ac- 
cording to IBM, is that the storage of the keys can become a record-keeping nightmare and 
can also make the system vulnerable to unauthorized use of the keys.” 

129. H.R. 695, 105th Cong. § 3 (1997), available at <http://thomas.loc.gov/>. 

130. Id. 

TSES Ua. 

132. Changes to the Export Administration Act of 1979- Section 17 of the Export Ad- 
ministration Act of 1979 (50 U.S.C. § 2416) are addressed in Section 3 of SAFE (H.R. 695). 

133. S. 600, 105th Cong. (1997), available at <http://thomas.loc.gov/>. 

134. Dowd, supra note 10, at 13. 

135. The Fair Health Information Practices Act of 1997, H.R. 52, 105th Cong. (1997). 
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bills include the Medical Privacy in the Age of New Technologies Act of 
1997,!3° the Medical Information Privacy and Security Act,!3’ the Data Pri- 
vacy Act of 1997 (Section 7),!** and others. The Genetic Privacy and Nondis- 
crimination Act of 1997 was introduced in the House “to establish limitations 
with respect to the disclosure and use of genetic information.”'*? As science 
becomes more precise with respect to genetic information (e.g., DNA) to pre- 
dict those at greater risk of suffering various diseases, this issue will become 
more crucial and more sensitive in the privacy, medical, and ethics arenas. 


Other Pending Legislation 


As issues regarding privacy and technology affect a great many people, 
legislators have produced numerous bills to address these matters. Some ex- 
amples follow: the Communications Privacy and Consumer Empowerment 
Act!#° (regarding information gathering by telecommunications providers), 
the Computer Security Enhancement Act of 199714! (“to enhance the ability 
of the National Institute of Standards and Technology to improve computer 
security”), the Social Security Information Safeguards Act of 1997!* (to as- 
semble a panel to address confidentiality and integrity issues regarding Social 
Security numbers), the Secure Public Networks Act (to “[flacilitate the crea- 
tion of secure public networks for communication, commerce, education, 
medicine and government”),'** the Encrypted Communications Privacy Act 
of 1997 (“to ensure that Americans. . .[have] choice[s] in encryption methods 
to protect the. . .privacy of their lawful wire and electronic communica- 
tions. . .and to establish privacy standards for key holders [i.e., trusted third 
parties]. . .and procedures by which investigative or law enforcement officers 
may obtain assistance in decrypting such communications and 
information.”!*4 


VI. CyYBER-TRACKING SYSTEMS: Do You REALLY WANT A “COOKIE”? 


More and more Internet sites are collecting personal information through 
online registrations, surveys, and surreptitiously, with ‘cookies.’'*° Cookies, a 
controversial feature in browser software, allows a web server to recognize a 
web client and enables certain features, such as retention of screen prefer- 





136. Medical Privacy in the Age of New Technologies Act of 1997, H.R. 1815 IH, 105th 
Cong. (1997). 

137. S. 1368, 105th Cong. (1997). 

138. H.R. 2368, 105th Cong. (1997). 

139. H.R. 341, 105th Cong. (1997). 

140. H.R. 1964, 105th Cong. (1997). 

141. Computer Security Enhancement Act of 1997, H.R.1903, 105th Cong. (1997) 
(passing in the House, September 16, 1997). 

142. H.R. 1331, 105th Cong. (1997). 

143. Secure Public Networks Act, S. 909, 105th Cong. (1997). 

144. S. 376, 105th Cong. (1997). 

145. Electronic Privacy Information Center (EPIC), Surfer Beware: Personal Privacy 


and the Internet (last visited June 6, 1998) <http://www.epic.org/reports/surfer-beware. 
html>. 
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ences, password storage, and creation of “virtual shopping carts”!*° to en- 
hance Internet use and online commerce. The added value of cookies to the 
computer user is fairly minimal: not having to type in one’s password or 
access code for various information sites at each visit. However, the gain to 
the commercial site is much greater, as it is most likely collecting, and per- 
haps, selling or freely disseminating information about the user, including 


interests, preferences, habits, and probably other, more _ personal, 
information. 


In addition to providing information to the sites that place them on a 
user’s system, cookies chronicle the user’s Internet adventures with a list of 
sites visited, which is accessible to anyone with access to the user’s computer 
system. To locate “cookies” files, use “find file” and input “cookie” or 
“cookies”. You will probably be (unpleasantly) surprised to find various files 
of information, comprised principally of lines of code that “represent mark- 
ers. . . that, unbeknownst to you, have been placed on your computer’s hard 
drive” to track your “cybertravels.”'*’ In other words, because web sites do 
not have enough memory to maintain information for all of the visitors, they 
use part of the user’s hard drive memory to store the cookie monitor. 

Public agencies and public employees should be mindful of this cybertrail, 
because, notwithstanding the privacy protections with respect to the em- 
ployer’s review of an employee’s cookies, open records laws may require that 
cookies at public agencies be made available upon request.'** These track- 
ing systems are real and are being used; employers are dismissing employees 
for improper use of computer or Internet resources.'*? 

Where do cookies come from? Marketing and advertising companies!*° 
place these webtrackers on the computers of those who visit various web- 
sites.'5!_ Advertisement trackers who manage online advertisement banner 
space, create, manage, and place the ads one receives when one visits web 
sites. In other words, online ad banners are probably not sent by the site 
owner but by third party ad trackers.'°* Such ad tracker companies!*? con- 
tract with Internet advertisers to tailor ads to fit the Internet user’s informa- 





146. Both <http://www.amazon.com> (select “shopping cart”) and <http://www.dead. 
net> (select “GD Online Store”) are good examples of online shopping carts. 

147. Colin Beavan, Web Life: They’re Watching You, Esquire, Aug. 1997, at 104 (here- 
inafter Beavan). 

148. Carl S. Kaplan, Fighting to Make a City’s Cookie Files Public, N.Y. Times online 
(Dec. 18, 1997) <http://www.nytimes.com>. 

149. See Marc Ether, Colleges Adopt a Range of Policies to Regulate Use of Campus 
Networks, CHRON. OF HIGHER Epbuc., Aug. 8, 1997, at A22 (noting that schools have dis- 
missed employees for computer/Internet misuse on the job: one for visiting “adult en- 
tertainment” web sites and two for accessing child pornography). 

150. Beavan, supra note 147, at 104. 

151. Though this author has no direct evidence in support of this theory, this author 
presumes that other entities (e.g., governments, voyeurs, competitors, efc.) either have or 
will use “cookies” to collect data on others. 

152. Beavan, supra note 147, at 104. 

153. Jd. Some companies that provide online marketing and advertisement services 
include DoubleClick, Focalink, GlobalTrack, ADSmart. 
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tional profile, which is developed based upon the information that has been 
collected. For example, if an ad tracker encounters someone visiting the 
same or similar sites regularly, it will infer an interest in that area and may 
tailor the ads it sends to include information from vendors (probably the ven- 
dors with which the ad tracker has contracts) who sell the service or product 
that was being researched.'** Keep in mind that some of the information was 
probably supplied voluntarily;'*° however, some of the information was prob- 
ably covertly collected by cookies. 

Removing unwanted cookies. For Internet Explorer, open the cookie 
folder and delete any names that are not recognized or are unwanted; retain 
the useful files. For Netscape Navigator, use “find file” to locate the cookie 
file, delete the offending lines, and then save the cookie file as a “text only” 
file in the Netscape Navigator folder. The browser can be programmed to 
notify the user of incoming cookies so that the user can reject the ones that 
are unwanted. Anonymous web sites (e.g., www.anonymizer.com) allow 
users to explore the Internet without being identified; however, this method 
“doesn’t stop the cookies from coming, but it limits what they can find out 
about you.”!° 

Undoubtedly, webtracker technology will “improve” to allow for the more 
precise collection of information, which will surely be followed by policy dis- 
cussions regarding such techniques: should society allow the webtracker in- 
dustry to self-regulate; will the market regulate it effectively; or should the 
government regulate it?!>’ 


VII. LEGAL Ernics: PRAcTICING LAW WitTH TECHNOLOGY 


Technological advances seemingly have made the practice of law easier 
and more efficient, or have they? Delivering a document to a client has 
changed, for better and worse, as there was a time when document delivery 
meant hand delivery or postal delivery (bad for time sensitive matters, but 





154. Jd. at 105. “It is the frequency with which any one ad tracker encounters you that 
allows it to accumulate” information about you. “You’ve been researching economy cars? 
Poof! Compact-car ads appear.” Id. 

155. Many sites request/require that users register, even though there may be no fee. 
Sites want thorough data banks for marketing purposes, and users gladly (or thoughtlessly) 
supply much of that information upon request. 

156. Beavan, supra note 147, at 105 (setting the browser to identify incoming cookies 
can “happen with maddening frequency” and that using www.anonymizer.com is usually 
slow unless one is a paying customer). 

157. See Laurie J. Flynn, FTC Suggests Self-Regulation on Privacy Issues, N.Y. TIMES 
online (Aug. 5, 1997) <http://www.nytimes.com>. (“In summarizing its preliminary find- 
ings, the [FTC] did not recommend Congress take any regulatory action on how personal 
information is gathered or used. Rather, it recommended that the online industry and the 
data base companies that supply personal information to other companies be given further 
opportunity to make good on their promises to regulate themselves, and pointed to several 
examples where self-regulation appeared to already be working” The FTC report ad- 
dressed the four major topics discussed at the June [FTC] hearings: collection of personal 
data; “look-up” data base services that amass and resell personal data; privacy of children 
on the Internet; and electronic junk mail.”). See also the FTC’s web site <http://www.ftc. 
gov/>. 
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good for times when one needed time to complete a document that the client 
may have thought was already finished, and deliver it to the post office by 
day’s end). With facsimile machines and email, documents and advice can be 
and are expected to be dispatched more quickly. This need and demand for 
all things now may impact the quality of and the ethics of law. Related legal 
ethics issues include the preservation of the attorney-client privilege, advice 
with respect to the electronic storage of information, and others. 

Although most institutions already employ email, corporations and law 
firms have only somewhat recently moved in that direction. As more people 
use email for sensitive matters, society will have to address the impact of 
technology on attorney-client issues. Will putting the new wine of technology 
into the old bottles of established ethics offer guidance and solutions? This 
author predicts that the bar and society will agree that reasonable use of 
technology should not alter such important and time-honored matters as the 
attorney-client privilege. 


Email Communication, Protection, and the Attorney-Client Privilege 


This area is receiving more attention as lawyers and courts try to decide if 
the attorney-client privilege is affected by new modes of communication, 
such as email. It appears that “so long as the client takes reasonable precau- 
tions to maintain secrecy, the presence of a hacker gaining access to a com- 
pany’s computer system should not destroy the confidentiality needed to 
assert the privilege.”'>® In fact, at least two courts have held email communi- 
cations protected by the attorney-client privilege.'*°? 

Other issues to consider include attorney liability to the client for wrongful 
breach of confidentiality or wrongful waiver of attorney-client privilege, 
based upon a claim of negligence that the attorney failed to employ reason- 
able security measures! (e.g., security firewalls, passwords, policies, etc.) 
and the otherwise confidential or privileged information was released either 





158. Michael Scott Fern, Electronic Communications in the Workplace: Electronic Mail 
and the Internet, CONSUMER Fin. L. Q. Rep. Vol. 50, No. 3, Summer 1996, at 277 (citing H. 
McNeil and R. Kort, Discovery of E-Mail and Other Computerized Information, 25 C. L. 
Dic. 266, 270 (May 18, 1995)). 

159. Id. (citing State ex rel. United States Fidelity and Guaranty Co. v. Canady, 460 
S.E.2d 677 (W. Va. 1995) and National Employment Serv. Corp. v. Liberty Mutual Ins. Co., 
3 Mass. L. Rptr. 221 (1994)). In Canady, the court held that the privilege applied to an 
email that included a copy of a letter, which was protected by privilege, from one client to 
another client and which also included a brief summary of the attorney’s legal advice. In 
National Employment, the court, citing Upjohn v. United States, 449 U.S. 383, 101 S. Ct. 677 
(1981), held that the attorney-client privilege attached to information communicated be- 
tween a corporate counsel and various company employees, and that the attorney-client 
privilege extended to email between the defendant’s corporate legal counsel and the de- 
fendant’s employees, providing that the email regarded legal advice. 

160. Jonathan Rose, E-mail Security Risks: Taking Hacks at the Attorney-Client Privi- 
lege, 23 RUTGERS COMPUTER & TECH. L.J. 179, 179 n.2 (“There will come a case where 
any attorney had the tools available to maintain confidentiality but did not use them, and 
will be liable for that failure.” David P. Vandagriff, Who’s Been Reading Your E-Mail, 
ABA JourRNAL, May 1995, at 98). 
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by a third party wrongdoer'® or by a technical malfunction.’® Attorneys 
should be mindful of disciplinary issues regarding the breach of their ethical 
duty of confidentiality.'° 


Elements of the Attorney-Client Privilege 


The elements establishing the attorney-client privilege include: situations 
in which legal advice is sought; if the advice is sought from a professional 
legal adviser; if the communications are related to the search for legal advice; 
and if such communications are made in confidence. If the foregoing factors 
apply to establish the attorney-client privilege, then the communications are 
permanently protected from disclosure by the legal adviser unless the protec- 
tion is waived.'™ 


Establishing the Attorney-Client Privilege: The most important element is 
that “the communications be confidential and that the privilege has not been 
waived.”!© The “confidential” aspect is evaluated using subjective and ob- 
jective tests of expectation of confidentiality with a focus on “the client’s pur- 
pose in communicating with the attorney” and the “circumstances 
surrounding each communication” (i.e., whether communication was in- 
tended for or made in the presence of third parties).'°° “Subjective expecta- 
tions of confidentiality can be determined by examining the client’s 
expressed intentions, the circumstances surrounding the communication,” 
and the client’s subsequent efforts to “maintain the communication’s confi- 
dentiality.”'°’ The objective test, whether the client’s desire for confidential- 
ity is reasonable, evaluates the “circumstances surrounding the 
communication.”!° 


Was the Attorney-Client Privilege Waived? As the privilege applies “only if 
it has not been waived,”!®? it is important to advise the client of risks regard- 





161. Jd. Vandagriff states that “it is only a matter of time before a confidential attor- 
ney-client e-mail communication is intercepted.” 

162. Michael White, Company Makes Credit Reports Available Over the Internet, N.Y. 
Times online (Aug. 16, 1997) <http://www.nytimes.com> (discussing the release of confi- 
dential information due to a computer glitch). 

163. Jonathan Rose, supra note 160, at 180 n.4 (reminding lawyers that “an attorney 
can be disciplined [by the State Bar/Disciplinary Board] for disclosing a client’s confiden- 
tial information (including communications) without the client’s consent,” referring to 
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165. Id. at 182. 
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167. Jd. at 184 (citing United States v. Blasco, 702 F.2d 1315, 1329 (11th Cir. 1983)) 
(holding that conversation in a public area, which was “loud enough for any casual pass- 
erby to hear,” belies confidentiality). 
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ing insecure methods of communication (e.g., email, cellular telephone!”°). 
Regarding “corporate” entities, which includes most educational organiza- 
tions, the Supreme Court held that within a corporate client, authority to 
waive the privilege rests with a limited group (the “control group”) of corpo- 
rate officers and directors.'7! The Court has extended the privilege to “com- 
munications containing information unavailable from upper-echelon 
management, and yet necessary to ‘supply as a basis for legal advice.’”!72 

Who Can Waive the Attorney-Client Privilege? Generally, only the client 
can waive the privilege; however, some courts have held that the attorney can 
destroy the confidentiality through negligence.'”> If confidentiality is de- 
stroyed, thus waiving the attorney-client privilege, by the attorney’s negli- 
gence (e.g., communicating electronically without adequate security or 
without express permission, presumably under some informed consent about 
the technology and the waiver issue) and against the client’s will, the attorney 
may face liability.!”4 

Status of the Attorney: Courts and scholars have distinguished the attor- 
ney-client privilege, to some degree, based upon the relationship between the 
client and the attorney. For example, discussions of a legal nature, that 
would generally qualify for privilege under the established factors, between a 
client and an outside counsel, who is working in a strictly legal capacity, are 
presumed to be held for obtaining legal advice or assistance.'7> However, 
communications involving in-house counsel, who may have non-legal respon- 
sibilities, may not be necessarily entitled to this presumption.'”° Trying to 





170. Wendy Leibowitz, Cell, Cordless, and Digital Phones Raise Privacy, Privilege 
Questions, NAT'L L.J., Aug. 25, 1997, at B20 (explaining that analog cellular phones, “the 
most common form of cell phone,” are “laughably insecure”). 

171. Jd. (citing Commodity Futures Trading Commission v. Weintraub, 471 U.S. 343, 
105 S. Ct. 1986 (1985)). 

172. Id. at 188 (citing Upjohn Co. v. United States, 449 U.S. 383, 395, 101 S. Ct. 677, 
685 (1981), which established a broad privilege of communications between corporate em- 
ployees and corporate counsel because the application of the privilege to such communica- 
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where they were made by employees at the direction of their supervisors; they concerned 
matters within the scope of the employees’ corporate duties; and where the employee was 
aware of the legal context of the communication. But see Op. Att’y Gen., supra note 49 
(discussing the juxtaposition of the attorney-client privilege and state open records laws as 
applicable to in-house state agency attorneys, who may not be viewed by the state’s Office 
of the Attorney General as attorneys for the purpose of attorney-client privilege, thus ren- 
dering attorney-client communications subject to disclosure under the state’s open records 
act). 

173. Rose, supra note 160, at 189 (citing In re Grand Jury Investigation of Ocean 
Transp., 604 F.2d 672 (D.C. Cir. 1979)). 

174. See Rose, supra note 160, for the prediction by Charles Merrill regarding liability 
for failure to use adequate security to maintain client confidences. 

175. Rose, supra note 160, at 190 n.18 (citing Diversified Indus., Inc. v. Meredith, 572 
F.2d 596 (8th Cir. 1977)). 

176. Id. at 183 (citing In re Sealed Case, 737 F.2d 94 (D.C. Cir. 1984) (finding that “in- 
house counsel’s advice was protected only upon a clear showing that the attorney ‘gave it 
in a professional legal capacity’”’)). 
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battle claims of wavier by the attorney both on negligence (e.g., failure to 
secure communications) and on the status issue would certainly be frustrat- 
ing, time-consuming, and costly. 


Electronic Communication, Duty of Confidentiality, and the State Bar 


The duty of confidentiality, as it relates to the attorney-client privilege and 
in general, has been addressed by a number of people and organizations. For 
example, William Freivogel, counsel to Attorney Liability Assurance Society, 
a major insurer of law firms, said that he has yet to receive a “plausible claim 
that an attorney should be held civilly liable for allowing a thief to steal client 
secrets.”!77 

Electronic Mail: Some state bars have addressed the propriety of email 
communication by attorneys. South Carolina,'’* for example, concluded that, 
because email communication is subject to a reasonable expectation of pri- 
vacy'”® that is no less reasonable than the expectation of privacy with “regu- 
lar mail, facsimile transmissions, or land-based telephone calls and because 
the interception of e-mail is now illegal . . . use of e-mail is proper.”'°° How- 
ever, the South Carolina opinion cautions that “a finding of confidentiality 
and privilege” of communications “should not end the analysis. An attorney 
owes a Client a duty of reasonable care in keeping information confidential 
... A lawyer should discuss with a client such options as encryption in order 
to safeguard against even inadvertent disclosure of sensitive or privileged in- 
formation when using e-mail.”'*! Other states, including Vermont, Illinois, 
and Iowa, have addressed this matter as well.!*? 

Cellular telephones: Wendy Leibowitz writes in The National Law Journal 
that “conversations over portable phones may indeed be privileged under 
some states’ ethics rules.”!** At least one state has codified its evidence code 
to clarify that “attorney-client communications do not lose their privileged 





177. Leibowitz, supra note 170. 

178. South Carolina Ethics Advisory Op. 97-08 (June 1997). 

179. Id. (citing United States v. Keystone Sanitation Co., 903 F. Supp. 803 (M.D. Pa. 
1995), United States v. Maxwell, 43 Fed. R. Serv. 24 (U.S.A.F. Ct. Crim. App. 1995)). 

180. Id. 

181. Id. 

182. For examples of states finding no violation of confidentiality rules with respect to 
certain electronic communications, see 97 Vermont Bar Advisory Ethics Op. 5 (“A lawyer 
does not violate” obligations of confidentiality “by communicating with a client by e-mail, 
including the Internet, without encryption.”), 96 Illinois State Bar Ass’n Advisory Op. 10 
(May 16, 1997) (finding no violation of applicable confidentiality rules for communicating 
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but see 96 Iowa Sup. Ct. Bd. of Prof’] Ethics and Conduct Formal Op. 1, which is less 
hesitant to endorse email communication without caution when it suggests that applicable 
language read that for “sensitive material to be transmitted on E-mail counsel must have 
written acknowledgment by client of the risk of violation of” applicable confidentiality 
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or non-secure Intranet or other forms of proprietary networks, or it must be encrypted or 
protected by password/firewall or other generally accepted equivalent security system.” 

183. Leibowitz, supra note 170. 
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character if conducted on a cellular phone.”!8* On the other hand, some 
state bars have issued opinions that cellular telephones, because of the risk of 
interception of transmission, do not enjoy confidential status, even though 
such interception is illegal.'*° 


Discovery and Electronic Communications 


Another important topic relates to advising clients on the discovery aspect 
of electronic communications. While laws do protect against certain access to 
electronic communications, both stored and current,'*° discovery rules!*” may 
allow opposing parties to require the disclosure of certain files or might even 
allow for the retention, by an opposing party, of specialists who provide elec- 
tronic document retrieval services.!** 

Part of the problem is that many people, attorneys and non-attorneys, sim- 
ply do not understand how electronic communications work. Furthermore, 
attorneys should not expect that people in general - clients or colleagues - 
will want to learn how it works, because such knowledge is not necessary for 
users. People can use and enjoy email without having to understand it. 
Many email users believe, incorrectly, that email disappears when it is dis- 
carded to the “trash” mailbox.'8? A short summary of how email communi- 
cation works may be helpful: When an email user sends an email message, 
the original document goes nowhere. The sender’s computer stores the origi- 
nal and sends a copy to the file server. The file server stores its copy and 
sends another copy to the next destination (e.g., the next file server or the 
final destination recipient).!°° In fact, there may be several copies produced, 
stored, and sent, depending upon how many networks and servers are be- 
tween the sending party and the receiving party.'?' Therefore, a recipient 
who “deletes” his/her message only deletes his/her copy: the other copies 





184. Id. 

185. 1994 Bar of the City of New York Comm. on Prof’! & Judicial Ethics Op. 11; 1991- 
92 New Hampshire Bar Ass’n Ethics Comm. Op. 6 (April 16, 1992). 

186. 18 U.S.C. § 2510-2711 (1994 & Supp. 1998). 

187. Fep. R. Civ. P. 34(a) identifies various electronic communications as 
discoverable. 

188. Geanne Rosenberg, Electronic Discovery Proves an Effective Legal Weapon, N.Y. 
Times, Mar. 31, 1997, at DS (explaining that “[dJeleted or not, chances are good that if 
material was ever saved [in electronic form], it still exists in retrievable form, waiting for 
discovery by lawyers seeking anything they can use to support their” clients). Despite the 
fact that files that people previously thought were “deleted” may still be accessible came to 
light in the 1980s during the Iran-Contra investigation, hearings, and trials, “many compa-. 
nies have failed to integrate this knowledge into their document management policies. The 
result, according to lawyers and others who work on commercial cases, is that electronic 
discovery in legal cases has become a mini-industry.” Id. (emphasis added). 

189. Betty A. Olmsted, Electronic Media: Management and Litigation Issues When ‘De- 
lete’ Doesn’t Mean Delete, 63 Der. Couns. J. 523, 524 (1996) (explaining that most email 
users do not understand that email “can be much more permanent than paper 
documents”). 

190. Id. 

191. Id. 
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remain in the various file servers through which it traveled.!9? Furthermore, 
the “delete” or “trash” command does not remove the message from the 
computer’s hard drive memory. These commands only remove the file iden- 
tification for the “trashed” document, thus informing the computer that the 
previously occupied space is available for new information. The information 
is still “there” and will remain so until that portion of the memory is written 
over with new information or until someone executes a program to cleanse 
the system of such messages.'*° To put the issue of discovery and electronic 
communication into perspective, electronic communications, produced pur- 
suant to discovery, have supplied damaging evidence in a number of cases.'4 


VII. Wuat To Do: Poticy IMPLEMENTATION 


The consensus among computer and security experts is that the backbone 
of good security is good policy. A good security plan should incorporate 
technology products, people, and processes. Dr. Myron Cramer explains that 
“a frequent problem is the lack of a plan: many organizations do not have a 
clearly stated computer security policy.”!°° Dr. Cramer offers this security 
policy advice: evaluate the risks and select a security stance (e.g., the differ- 
ence between “permitting anything not otherwise specifically denied” and 
“denying anything not otherwise specifically permitted”), but be sure to re- 
main balanced and realistic. Mr. Jim Christy, in his Congressional testimony, 
focussed on vulnerabilities in three major areas: software and hardware 
weaknesses; human weaknesses; and the lack of a security culture. “Each of 
these vulnerabilities can be exploited to allow intruders unauthorized access 
to our information systems, leaving information on those systems subject to 
threat, theft, manipulation, or other forms of attack.”!%° 

Another major security problem is that, generally, people do not under- 
stand how much they do not know. The biggest vulnerability of information 
systems is that incredibly sophisticated systems with valuable information are 
under the control of “millions of people who do not yet grasp the need to 
maintain security or the consequences of a breach of security.”!°’ Further- 
more, computer “security personnel in the private sector generally do not 
have a strong voice in the corporate and management decisions. In the pri- 
vate sector, the computer security experts are usually at odds with the busi- 
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ness leaders. The pressure to automate and connect systems almost always 
takes precedence over the need to protect.”!%8 


Products include the installation and use of security software and firewalls. 
Firewalls, software programs that function to make gaining unauthorized ac- 
cess difficult, can make it difficult or impossible, depending upon the skill of 
the potential intruder, to access a system without authorization. There are 
other products that address other issues such as whether or not employees 
are using the school’s resources appropriately. Similar to the screening/filter- 
ing software programs for monitoring the sites that one’s children explore, 
there is filtering software for the workplace. These programs can deny access 
to sites based upon certain criteria, such as certain words or topics.'°? While 
some employers might be comfortable and victorious in blocking Internet 
access to its employees, Schools may have problems in overtly limiting infor- 
mation access based on its content.*° On the other hand, Loving v. Boren? 
seems to support the premise that Schools can protect their limited resources 
and limit access to certain web sites to people of legal age and for academic 
and research purposes. The reasons to limit access to certain web sites not 
only relate to allocating limited resources (e.g., computer and bandwidth us- 
age; time allocation for computer use at campus computer clusters or labora- 
tories) and to making sure that employees are performing their job functions 
(as opposed to “surfing the net” all day), but also to limit the risk of hostile 
work environment” claims when employees access and print information 
from web sites that contain material that might be offensive or hostile. Fi- 





198. Id. 


199. Examples of filtering programs include “X-Stop” <http://www.xstop.com>, 
CyberPatrol <www.cyberpatrol.com>, Surfwatch <www.surfwatch.com>, and Cybersnoop 
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(i.e., the employer, parent, etc.) to input words, content, etc. for the program to identify, 
but requires that the user also instruct the program which sites to screen out. 

200. The First Amendment to the United States Constitution, the lineage of prior re- 
straint and related cases, and State Constitutions would restrict public schools’ ability to 
limit information access based on content. Further, private schools may have policies pro- 
viding for extensive academic freedom and unfettered access to information. 


201. 956 F. Supp. 953 (W.D. Okla. 1997) (holding that the University of Oklahoma 
computer and Internet services policy of allowing full Internet access only to students who 
confirmed that they are at least 18 years old and who have a legitimate academic purpose 
for the material does not violate the free speech guarantee of the First Amendment to the 
United States Constitution). Further, as the court held that the school’s computer re- 
sources “do not constitute a public forum” (no evidence that the “facilities have ever been 
open to the general public”), the court also held that the school did not violate a profes- 
sor’s First Amendment speech rights to access certain sites when the school restricted uni- 
versity computers to academic and research purposes. Id. at 955. 

202. Eugene Volokh, What Speech Does “Hostile Work Environment” Harassment Law 
Restrict?, 85 Geo. L.J. 627 (1997). 
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nally, some filtering programs track and record Internet and computer use 
and travel, so the employer can know exactly where the user has been.?9 

Encryption: As mentioned previously in this article, encryption is a hotly 
debated and highly important security tool. Encryption programs scramble 
the message so that only the intended recipient, who has the proper encryp- 
tion key, can read it.*°* The encryption process can also provide additional 
protection by not only securing the message itself, but also by providing au- 
thentication that it was actually sent from the purported sender. This tech- 
nology/process is often called a “digital signature,”?°° and some states have 
enacted digital signature laws*°° to address the use of this technology. 
Though the Clinton Administration wants limits placed on the use of encryp- 
tion technology, it seems that encryption technology will become more acces- 
sible and more often used in the near future. It is vital to the security of 
personal information, personal messages, intellectual property, legal advice, 
business plans, and other sensitive information. 

Policy: Policies for system protection and use should be established, dis- 
seminated,*”’ and enforced. Instruct users should not leave computers acces- 
sible and unattended; do not allow visitors to use the system without 
supervision; and require all system users to use passwords of some complex- 
ity,°°* which they must change regularly (and which should not be taped to 
the underside of the keyboard). Use policies should be clear to employees 
and students as to what non-work or non-academic related Internet, com- 
puter, or email use is acceptable, if any. However, as an attorney for an 
academic institution, one may want to consider if work-related or academic- 
related activities necessarily include exploring the Internet? If the client is an 





203. Jay Munro, Review of “Cyber Snoop,” PC MAGAZINE ONLINE, <http:// 
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204. For detailed information on encryption technology, law, and policy, see A. 
Michael Froomkin, The Metaphor is the Key: Cryptography, The Clipper Chip, and the 
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sential Role of Trusted Third Parties in Electronic Commerce (last visited June 6, 1998) 
<http://www.law.miami.edu/~froomkin/articles/clipper.htm>. 

206. See, e.g. UraH Cope ANN. § 46-3-101 (1998), Ariz. Rev. Strat. § 41-121 (1997), 
Conn. GEN. STAT. § 19A-25A (1997); FLA. STAT. CH. 282.70-75 (1998): GA. CopE ANN. 
§ 10-12-1 (1998); Iowa Cope § 48A.13 (1995); La. Rev. Stat. ANN. § 40:2144 (West 
1998); N.M. Strat. Ann. § 14-15-1 (1997); Wasn. Rev. Cope § 19.34 (1997). 

207. See supra note 72, for discussion on having students and employees acknowledge, 
either in writing or via “clickwrap,” that they understand and will abide by the use policies. 

208. For example, passwords should have several characters and are most effective 
when the password is not a dictionary word. Hackers have programs that will try all dic- 
tionary words, in various languages, until system access is granted. This method is called 
“brute force.” Also, mixing upper case and lower case letters offers more security. Chang- 
ing the password regularly (e.g., the policy could suggest changes every 30 days and require 
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engineering school, would internet exploration and web page construction be 
an expected (required?) part of the education? And wouldn’t professors and 
administrators need to keep up with the students? 

People: Educate all system users about privacy, security, and policy re- 
garding access to equipment and information to create a more secure culture, 
environment, and system. 
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INTRODUCTION 


On March 4, 1990, Hank Gathers, a basketball player for Loyola Mary- 
mount University who was leading the nation in scoring and rebounding, col- 
lapsed while playing in an intercollegiate game. Two hours later he died from 
cardiomyopathy, a heart ailment.! 

On April 29, 1993, Boston Celtics basketball team captain Reggie Lewis 
collapsed in an NBA playoff game, but he recovered enough to reenter the 
game.* After an examination by twelve heart physicians, Lewis was diag- 
nosed with cardiomyopathy and warned that there was a strong possibility 
that continued playing could lead to his death. Lewis was determined to 
play and sought further medical opinions — eventually, a doctor informed 
Lewis that he suffered only a fainting spell.4 On July 27, 1993, however, 
Lewis collapsed again while shooting baskets in the Celtics training center. 
This time he died.° 
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On February 8, 1996, University of Dayton basketball player Chris Dan- 
iels died in his sleep in the middle of his senior season. The cause was cardiac 
arrhythmia, a condition characterized by an abnormal heart rhythm.® This 
same ailment kept University of Wisconsin basketball forward Richard Shaw 
from playing during the 1997-98 season.’ 


Perhaps then it is no surprise that on November 7, 1995, Northwestern 
University team physician Dr. Howard Sweeney declared Nicholas Knapp 
ineligible to play intercollegiate basketball.* Knapp, like Gathers and Lewis 
before him, had previously collapsed while playing basketball because of a 
heart condition, but he recovered and was given an internal heart defibril- 
lator that detects an abnormal heart rhythm and shocks the heart back to a 
normal pace.’ Still, Northwestern refused to let Knapp either take the prac- 
tice floor or receive playing time in an actual contest.'° 


And then there is the story of Scott Baldwin, once an up-and-coming run- 
ning back for the Nebraska Cornhuskers. Baldwin, whose family had a his- 
tory of schizophrenia, suffered a violent episode brought on by his 
schizophrenia one night in January 1992 and brutally assaulted a young wo- 
man who was walking her dog. Although found not guilty by reason of in- 
sanity, Baldwin was ordered to remain on the drug lithium. But he stopped 
taking the medication, and three days later police found Baldwin naked, 
pounding on the front door of a house in Omaha. After a scuffle with police, 
Baldwin was shot and paralyzed from the chest down.!! 


These tragic situations depict only one side of the story. The achievements 


of asthmatic swimmer Tom Dolan earning a gold medal in the 1996 Olympic 
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games,’” of one-armed strike-out pitcher Jim Abbott’s rise to Major League 
Baseball,'* and of Casey Martin’s win in his first professional golf event with 
a congenitally deformed and atrophied leg'* are examples of the recent suc- 
cess of disabled athletes. In addition, the success of the Paralympic Games in 
1996 shows the widespread attraction and competitive achievement among 
the physically and mentally disabled.'° But participation in competitive ath- 
letics may also exacerbate the potential dangers of some disabilities. Hank 
Gathers was one such example.'® 

These highlights and tragedies indicate that institutions at all levels of 
sports competition are being confronted with disabled individuals seeking to 
participate in competitive athletics.'’ This article explores the legal issues 
that confront colleges and universities when responding to a disabled stu- 
dent’s request to participate in an intercollegiate sport.'* In Section I, we 
outline the basic requirements of the Americans with Disabilities Act!? and 
Section 504 of the Rehabilitation Act of 1973.2 Section II provides an over- 
view of case law that grapples with physically disabled athletes, focusing on 
Knapp v. Northwestern University*' and Pahulu v. University of Kansas,?? two 
recent Rehabilitation Act cases. Section III evaluates the case law concern- 
ing mentally disabled athletes, most notably those with learning disabilities. 
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Took Charge, INDIANAPOLIS STAR, Dec. 8, 1997, at B1. 

13. Abbott Isn’t Drawing Interest; Hurler Holding Out for Spot on Major-league Ros- 
ter, DENVER Post, June 23, 1997, at E-12. 

14. Bob Harig, Disabled Golfer Drives for Dough; Martin Wins Season-Opening Nike 
Tour Event Riding Cart, WaAsu. Post, Jan. 12, 1998, at D1. 

15. See Laura Williamson, 1996 Atlanta Paralympic Games; Final look: Record-Break- 
ing International Competition; 11 Days in Atlanta, ATLANTA J. & Const., Aug. 26, 1996, at 
1D (noting two-hundred world and Paralympic records broken, more athletes, greater tele- 
vision coverage, and significant private sponsorship). 

16. Gathers played basketball aware of his heart disorder, and he received medical 
care from Loyola Marymount University physicians. Subsequent to his death, his family 
filed a $32.5 million wrongful death lawsuit. See Jones, supra note 1, at 114-16. On March 
30, 1992, Loyola announced that it would settle with Hank Gathers’ mother for $545,000. 
Bruce Fagel, attorney for Gathers’ mother, reported that the money would be divided be- 
tween his client and Hank Gathers’ son. Settlement at Loyola, N.Y. Times, Mar. 31, 1992, 
at B13. 

17. See, e.g., Elitt v. U.S.A. Hockey, 922 F. Supp. 217 (E.D. Mo. 1996) (age-group ice 
hockey league); Poole v. South Plainfield Bd. of Educ., 490 F. Supp. 948 (D.N.J. 1980) 
(high school wrestling); Pahulu v. University of Kan., 897 F. Supp. 1387 (D. Kan. 1995) 
(intercollegiate football); Martin v. PGA Tour, Inc., No. 97-6309-TC, 1998 WL 67529 (D. 
Or. 1998) (professional golf). 

18. For earlier treatments of this topic, see Jones, supra note 1; J. Timothy Gorman, 
Athletic Competition and Individuals with Disabilities: Statutory Safeguards for the “Other- 
wise Qualified” Athlete, 3 Sports LAwyers J. 103 (1996); Matthew J. Mitten, Amateur 
Athletes with Handicaps or Physical Abnormalities: Who Makes the Participation Decision?, 
71 Nes. L. Rev. 987 (1992). See also Katie M. Burroughs, Learning Disabled Student Ath- 
letes: A Sporting Chance Under the ADA?, 14 J. Contemp. HEALTH L. & PoL’y 57 (1997). 

19. 42 U.S.C.A. §§ 12101-12213 (West 1995 & Supp. 1998). 

20. 29 U.S.C.A. § 794 (West 1985 & Supp. 1998). 

21. 942 F. Supp. 1191 (N.D. Ill.), rev’d, 101 F.3d 473 (7th Cir. 1996). 

22. 897 F. Supp. 1387 (D. Kan. 1995). 
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Especially instructive here are three cases brought against the National Col- 
legiate Athletic Association (“NCAA”) concerning its “core curriculum” eli- 
gibility requirement.** Section IV spotlights some potential issues involving 
student-athletes with mental health impairments. Following this survey, Sec- 
tion V provides an analysis of the statutes and case law and suggests how 
institutions with athletic programs can best address the statutory mandates. 
We conclude that colleges and universities must make all efforts to allow 
qualified disabled athletes with physical disabilities an opportunity to play 
and that the NCAA’s core curriculum requirements, although necessary, pro- 


vide an inadequate opportunity to play for learning disabled students as cur- 
rently implemented. 


I. OVERVIEW OF THE ADA AND SECTION 504 


A. General Purpose & Coverage 


The Americans with Disabilities Act (“ADA”)?* and Section 504 of the 
Rehabilitation Act of 1973 (“Section 504”)*> protect qualified disabled indi- 
viduals from discrimination. Although Congress passed Section 504 with es- 
sentially “no legislative history,”*° the language of the statute clearly 





23. Tatum v. NCAA, 992 F. Supp. 1114 (E.D. Mo. 1998); Bowers v. NCAA, 974 F. 
Supp. 459 (D.N.J. 1997); Ganden v. NCAA, 9 Nat’l Disability L. Rep. J 33 (N.D. Ill. 1996). 

24. 42 U'S.C.A. §§ 12101-12213 (West 1995 & Supp. 1998). 

25. 29 U.S.C.A. § 794 (West 1985 & Supp. 1998). 

26. Wright v. Columbia Univ., 520 F. Supp. 789, 792 (E.D. Pa. 1981). Congress en- 
acted Section 504 in 1973 with a short explanation: “This section prohibits discrimination, 
exclusion or denial of benefits to otherwise qualified handicapped individuals by any pro- 
gram or activity receiving Federal financial assistance.” Act of Sept. 18, 1973, Pub. L. No. 
93-112, § 504, 1973 U.S.C.C.A.N. (2 Stat. 2076) 2143. In 1992, Congress amended its find- 
ings to state in part: 

Congress finds that— 
(1) millions of Americans have one or more physical or mental disabilities and 
the number of Americans with such disabilities is increasing; 
(2) individuals with disabilities constitute one of the most disadvantaged groups 
in society; 
(3) disability is a natural part of the human experience and in no way diminishes 
the right of individuals to- 
(A) live independently; 
(B) enjoy self-determination; 
(C) make choices: 
(D) contribute to society; 
(E) pursue meaningful careers; and 
(F) enjoy full inclusion and integration in the economic, political, social, cul- 
tural, and educational mainstream of American society... . 
29 US.C.A. § 701(a)(1), (2), (3) (West Supp. 1998). Congress further stated: 
(6) [T]he goals of the Nation properly include the goal of providing individuals 
with disabilities with the tools necessary to- 
(A) make informed choices and decisions; and 
(B) achieve equality of opportunity, full inclusion and integration in society, 
employment, independent living, and economic and social self-sufficiency, for 
such individuals. 
29 U.S.C.A. § 701(a)(6) (West Supp. 1998). See infra notes 28-30 and accompanying text 
for some of the findings and purposes of Congress in passing the ADA. 
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indicated that entities which receive federal financial assistance may not dis- 
criminate against “qualified individuals with handicaps.””? Despite the pro- 
tections granted by the Rehabilitation Act, in 1990 Congress found that over 
43 million disabled Americans were still subject to discrimination “in such 
critical areas as employment, housing, public accommodation, education, 
transportation, communication, recreation, institutionalization, health serv- 
ices, voting, and access to public services,”?* and that “individuals who have 
experienced discrimination on the basis of disability have often had no legal 
recourse to redress such discrimination.”’? Thus, in order to “provide a clear 
and comprehensive national mandate for the elimination of discrimination 
against individuals with disabilities,”°° Congress passed the Americans with 
Disabilities Act.*! 


Although the ADA and Section 504 essentially provide the same substan- 
tive rights,*? the ADA supplements the Rehabilitation Act by applying to a 
great many more entities. Whereas Section 504 applies only to entities that 
receive federal financial assistance,*? the ADA applies to employers (Title 
I),*4 state and local governments (Title II),*> and places of public accommo- 
dation (Title III).*° The end result is that almost all colleges and universities 
are subject to both the ADA and Section 504. Public institutions will be sub- 





27. 29 U.S.C.A. § 794 (West 1985 & Supp. 1998). In 1992 Congress replaced the Re- 
habilitation Act’s “handicapped” language with “disabilities.” 

28. 42 US.C.A. § 12101(a)(3) (West 1995). 

29. 42 US.C.A. § 12101(a)(4). 

30. 42 US.C.A. § 12101(b)(1). 


31. Pub. L. No. 101-336, 104 Stat. 327 (1990) (codified as amended at 42 U.S.C. 
§§ 12101-12213 (1994)). 

32. “[T]he ADA provides persons with disabilities with the same rights and remedies 
as provided under the Rehabilitation Act... .” Coleman v. Zatechka, 824 F. Supp. 1360, 
1367 (D. Neb. 1993); see 42 U.S.C.A. § 12133 (ADA Title II remedies are same as under 
Section 504) and 42 U.S.C.A. § 12117(b) (agencies enforcing ADA Title I and the Rehabil- 
itation Act to coordinate standards). See also Thomas v. Davidson Academy, 846 F. Supp. 
611, 620 (M.D. Tenn. 1994) (“[i]t is the purpose of both the ADA and the Rehabilitation 
Act to provide a coherent framework and consistent and enforceable standards for the 
elimination of discrimination against individuals with disabilities.”). But see Pahulu v. Uni- 
versity of Kan., 897 F. Supp. 1387, 1393 (D. Kan. 1995) (“[t]he court is cited no authority 
for the proposition that the Rehabilitation Act or regulations promulgated pursuant 
thereof authorize reliance upon ADA regulations in all Rehabilitation Act contexts.”) 

One area where the ADA and Section 504 do seem to be distinct, however, is the 

safety defense. This will be addressed infra text accompanying notes 107-23. And for a 
brief overview of the difference between Section 504 and the ADA in notice and proce- 
dural requirements, see Bonnie Poitras Tucker, Application of the Americans with Disabili- 
ties Act (ADA) and Section 504 to Colleges and Universities: An Overview and Discussion 
of Special Issues Relating to Students, 23 J.C. & U.L. 1, 2 n.13 (1996). 

33. 29 US.C.A. § 794(b). 


34. 42 U.S.C.A. §§ 12111-12117. This note will, for the most part, ignore Title I since 
current law clearly seems to indicate that student-athletes, even those under scholarship at 
big-time intercollegiate programs, are not “employees.” See infra note 64. 

35. 42 U.S.C.A. §§ 12131-12165. 

36. 42 US.C.A. §§ 12181-12189. 
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ject to Title II of the ADA;’ private institutions are specifically included 
under Title III of the ADA,** and since nearly all institutions receive federal 
financial assistance, they are also subject to the Rehabilitation Act.*? Thus, 
colleges and universities must abide by Section 504 and the ADA in their 
relationship with their student-athletes.” 


B. Elements of ADA and Section 504 Claims 


The phrasing of the statutory mandates preventing discrimination against 
disabled individuals is largely identical under the Rehabilitation Act and the 
ADA. Section 504 states: 





37. 42 U.S.C.A. § 12131(1)(B) (Title II protections extend to “any department, 
agency, special purpose district, or other instrumentality of a State.” ); see also Coleman v. 
Zatechka, 824 F. Supp. 1360, 1367-68 (D. Neb. 1993) (University of Nebraska); Petersen v. 
University of Wis. Bd. of Regents, 818 F. Supp. 1276, 1278 (W.D. Wis. 1993) (University of 
Wisconsin). The Supreme Court in Pennsylvania Dep’t of Corrections v. Yeskey, 118 S. Ct. 
1952 (1998), ruled that Title II, which prohibits public entities from discriminating against 
qualified individuals with disabilities, applies to inmates in state prisons. 

38. 42 U.S.C.A. § 12181(7)(J) (“[t]he following private entities are considered public 
accommodations for the purposes” of Title III: “a nursery, elementary, secondary, under- 
graduate, or postgraduate private school, or other place of education”); see also, e.g., 
Guckenberger v. Boston Univ., 974 F. Supp. 106, 133, 133 n.24 (D. Mass. 1997) (ADA 
applicable to Boston University); DuBois v. Alderson-Broaddus College, Inc., 950 F. Supp. 
754, 757 (N.D. W.Va. 1997) (ADA applicable to Alderson-Broaddus College). 

39. 29U.S.C.A. § 794(b)(2)(A) (a “program or activity” under Section 504 means “all 
of the operations of . . . a college, university, or other post-secondary institution, or a public 
system of higher education . . . any part of which is extended Federal financial assistance”); 
Wright v. Columbia Univ., 520 F. Supp. 789, 791-92 (E.D. Pa. 1981) (despite university 
athletic program’s receiving no federal funding, fact that “the University as an institution 
receives federal funds” subjects athletic programs to Section 504). 

40. Tatum v. NCAA, 992 F. Supp. 1114 (E.D. Mo. 1998) (NCAA subject to ADA); 
Knapp v. Northwestern Univ., 101 F.3d 473, 478 (7th Cir. 1996) (Section 504 and basket- 
ball)); Pahulu v. University of Kan., 897 F. Supp. 1387, 1389-90 (D. Kan. 1995) (Section 504 
and football); Wright, 520 F. Supp. at 792 (Section 504 and football). 

Although this article deals only with disabled student-athletes, the statutes’ impact on 
intercollegiate athletics is much broader. For instance, case law indicates that the disability 
laws also encompass coaches, see Maddox v. University of Tenn., 62 F.3d 843 (6th Cir. 
1995) (alcoholic coach not “disabled” for purposes of statutes), referees, see Clemons v. 
Big Ten Conference, 9 Nat’! Disability L. Rep. J 201 (N.D. Ill. 1997) (obese football refe- 
ree not within meaning of “disabled”), sports arenas, see Independent Living Resources v. 
Oregon Arena Corp., 982 F. Supp. 698 (D. Or. 1997) (executive suites of arena are subject 
to Title III of ADA), spectators, see Cortez v. NBA, 960 F. Supp. 113 (W.D. Tex. 1997) 
(ADA suit to require interpretation or captioning for deaf fans dismissed for lack of stand- 
ing), rules of competition, see Martin v. PGA Tour, Inc., 994 F. Supp. 1242 (D. Or. 1998) 
(professional golf rule against using carts can be waived under ADA), athletic field facili- 
ties, see Martin v. PGA Tour, Inc., 984 F. Supp. 1320, 1327 (D. Or. 1998) (stating in dicta 
when ruling on issue of whether the PGA Tour is covered by the ADA, that refusing to 
construct a wheelchair ramp in a baseball dugout would violate the ADA), and perhaps 
even television audiences, see Stoutenborough v. NFL, Inc., 59 F.3d 580 (6th Cir. 1995). 

Additionally, disabled student-athletes may also file claims under 42 U.S.C. § 1983 
alleging a violation of Equal Protection, see Sandison v. Michigan State High Sch. Athletics 
Ass’n, Inc., 64 F.3d 1026, 1029 (6th Cir. 1995), or under state statutory schemes modeled 
along the same lines as the ADA and Section 504, see id. 
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No otherwise qualified individual with a disability in the United States 
... Shall, solely by reason of her or his disability, be excluded from the 
participation in, be denied the benefits of, or be subjected to discrimi- 


nation under any program or activity receiving Federal financial assist- 
ae... 


The Janguage from Title II of the ADA reads: 


[N]o qualified individual with a disability shall, by reason of such disa- 
bility, be excluded from participation in or be denied the benefits of the 
services, programs, or activities of a public entity, or be subjected to 
discrimination by any such entity.*” 


The ADA Title III’s protections extend to these limits: 


No individual shall be discriminated against on the basis of disability in 
the full and equal enjoyment of the goods, services, facilities, privileges, 
advantages, or accommodations of any place of public accommodation 
by any person who owns, leases (or leases to), or operates a place of 
public accommodation.* 


Regardless of the specific language used in each statute, the elements of a 
cause of action under the Rehabilitation Act or the ADA are identical: “1. 
the plaintiff has a disability; 2. the plaintiff is otherwise qualified for the em- 
ployment or benefit in question; and 3. the plaintiff was excluded from the 
employment or benefit because of discrimination based solely on her disabil- 
ity.”44 We thus first turn to see how the statutes, regulations, and case law 
flesh out these definitions of “disability.” 


1. What Constitutes a Disability 


The first step is to determine whether an individual has a disability. Both 
statutes define disability in the same language: 


The term “disability” means, with respect to an individual— 

(A) a physical or mental impairment that substantially limits one or 
more of the major life activities of [an] individual; 

(B) a record of such an impairment; or 





41. 29 US.C.A. § 794(a). 

42. -42 US.C.A. § 12132. 

43. 42 US.C.A. § 12182(a). 

44. Williams v. Wasserman, 937 F. Supp. 524, 528 (D. Md. 1996); see also McPherson 
v. Michigan High Sch. Athletic Ass’n, Inc., 119 F.3d 453, 463 (6th Cir. 1997); Randolph v. 
Rodgers, 980 F. Supp. 1051, 1061 (E.D. Mo. 1997). There is a caveat, however. The Reha- 
bilitation Act cases all include a fourth element: that the entity receives federal funds. See 
id. Although ADA cases do not specifically include a fourth element, they too are subject 
to a similar limitation: Title II claims must prove the discriminating actor is a state or local 
government, and Title III claims must prove that the discriminator oversees a place of 
public accommodation. Since we outlined why colleges and universities are covered by 
Section 504, Title II, and Title III, see supra notes 33-40, this fourth element is not dis- 
cussed further. 
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(C) being regarded as having such an impairment.** 


Because of the identical language and legislative history of the statutes, 
courts and executive agencies apply Rehabilitation Act and ADA case law 
and regulations for guidance as to what constitutes a disability, regardless of 
the particular statute under which the plaintiff sues.* 


The first definition of disability, that of a physical or mental impairment, 
involves a three-prong analysis recently announced by the Supreme Court: 
“First, we consider whether [an individual’s condition] was a physical [or 
mental] impairment. Second, we identify the life activity upon which respon- 
dent relies .. . and determine whether it constitutes a major life activity under 
the ADA. Third, tying the two statutory phrases together, we ask whether 
the impairment substantially limited the major life activity.”4’ 


The various executive branches that enforce both the Rehabilitation Act 
and the ADA, such as the Department of Education** and the Department of 
Health and Human Services,*? have adopted identical regulations to define 
impairment: 


“Physical or mental impairment” means (A) any physiological disorder 
or condition, cosmetic disfigurement, or anatomical loss affecting one 
or more of the following body systems: neurological; musculoskeletal; 
special sense organs; respiratory, including speech organs; cardiovascu- 
lar; reproductive, digestive, genito-urinary; hemic and lymphatic; skin; 


and endocrine; or (B) any mental or psychological disorder, such as 
mental retardation, organic brain syndrome, emotional or mental ill- 
ness, and specific learning disabilities.*° 





45. 42 US.C.A. § 12102(2) (ADA); 29 U.S.C.A. § 706(8)(B) (Rehabilitation Act; 
note superficial differences). 

46. See e.g., Bragdon v. Abbott, 118 S. Ct. 2196, 2202 (1998); Pacourek v. Inland Steel 
Co., 916 F. Supp. 797, 802 (N.D. Ill. 1996) (“[t]hus, since the relevant definitions under the 
Rehabilitation Act and ADA are identical, and the case law regarding ‘handicapped indi- 
vidual’ under the Rehabilitation Act also is applicable to the term ‘disability’ under the 
ADA, [Section 504 and ADA case law] have equal force in the present case”); 29 C.F.R. 
§ 1630 app. (1997) (EEOC ADA regulations) (“Congress adopted the definition of [’disa- 
bility’] from the Rehabilitation Act definition of the term ‘individual with handicaps.’ By 
doing so, Congress intended that the relevant case law developed under the Rehabilitation 
Act be generally applicable to the term ‘disability’ as used in the ADA.”). See also supra 
note 32. 

47. Bragdon v. Abbott, 118 S. Ct. 2196, 2202 (1998). 


48. 34 CFR. §§ 104.1-10 & 104.41-47 (1997) (regulations promulgated pursuant to 
Section 504). 


49. 45 C.F.R. §§ 84.1-10; 84.41-47 (1997) (regulations promulgated pursuant to Sec- 
tion 504). 


50. See, e.g., 34 C.F.R. § 104.3(j)(2)(i) (1997) (Department of Education regulation 
for Section 504); 45 C.F.R. § 84.3(j)(2)(i) (1997) (Department of Health and Human Serv- 
ices regulation for Section 504); 28 C.F.R. § 35.104(1)(i) (1997) (DOJ regulation under 


Title Il of ADA); 28 C.F.R. § 36.104(1)(i)-(ii) (1997) (DOJ regulations under Title III of 
ADA). 
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Courts have interpreted or expanded the definition of “physical impairment” 
to include morbid obesity,>! tuberculosis,” absence of a paired organ,** back 
injuries,°* knee injuries,> infertility° and hypertension.°’? Recently, the 





51. Cook v. State of Rhode Island, Dep’t of Health, Mental Retardation, and Hospi- 
tals, 10 F.3d 17 (1st Cir. 1993). The court affirmed a jury’s finding in favor of Cook on her 
claim under the Rehabilitation Act even though the jury did not differentiate whether 
Cook had a physical disability, or defendant merely regarded her as having one: 
[T]he jury could plausibly have found that plaintiff had a physical impairment; 
after all, she admittedly suffered from morbid obesity, and she presented expert 
testimony that morbid obesity is a physiological disorder involving a dsyfunction 
of both the metabolic system and the neorological appetite-suppressing signal 
system, capable of causing adverse effects within the musculoskeletal, respira- 
tory, and cardiovascular systems. 

Id. at 23. 


52. School Bd. of Nassau County, Florida v. Arline, 480 U.S. 273, 281, 107 S. Ct. 1123, 
1127 (1987). The Supreme Court also gave instructive insight into the general definition of 
a disability: 

Allowing discrimination based on the contagious effects of a physical impairment 
would be inconsistent with the basic purpose of § 504, which is to ensure that 
handicapped individuals are not denied jobs or other benefits because of the 
prejudiced attitudes or the ignorance of others. By amending the definition of 
“handicapped individual” to include not only those who are actually physically 
impaired, but also those who are regarded as impaired and who, as a result, are 
substantially limited in a major life activity, Congress acknowledged that soci- 
ety’s accumulated myths and fears about disability and disease are as handi- 
capped as are the physical limitations that flow from actual impairment. Few 
aspects of a handicap give rise to the same level of public fear and misapprehen- 
sion as contagiousness. Even those who suffer or havfe recovered from such 
noninfectious diseases as epilepsy or cancer have faced discrimination based on 
the irrational fear that they might be contagious. The Act is carefully structured 
to replace such reflexive reactions to actual or perceived handicaps with actions 
based on reasoned and medically sound judgments: the definition of “handi- 
capped” individual is broad, but only those individuals who are both handi- 
capped and otherwise qualified are eligible for relief. 
Id. at 284-85, 107 S. Ct. at 1129 (citation omitted). See Doe v. Dolton Elementary School 
Dist. No. 148, 694 F. Supp 440, 446 (N.D. Ill. 1988), for a finding that a child with AIDS 
prohibited from attending public school likely would prevail in a suit under the Rehabilita- 
tion Act. 

53. Poole v. South Plainfield Bd. of Educ., 490 F. Supp. 948 (D.N.J. 1980) (student 
with one kidney entitled to compensatory damages from school district under the Rehabili- 
tation Act for school board’s refusal to allow him to compete on high school wrestling 
team); Grube v. Bethlehem Area School Dist., 550 F. Supp. 418 (E.D. Pa. 1982) (high 
school student with one kidney entitled to play varsity football with protective gear). 

54. Taylor v. United States Postal Service, 946 F.2d 1214 (6th Cir. 1991) (postal-em- 
ployee applicant qualified as an individual with a disability based on his back problems); 
E.E. Black, Ltd. V. Marshall, 497 F. Supp. 1088 (D. Haw. 1980) (back problems qualifying 
as disability); Bento v. I.T.O. Corp. of R.I., 599 F. Supp. 731 (D.R.I. 1984) (same). 

55. Guinn v. Bolger, 598 F. Supp. 196 (D.D.C. 1984) (finding knee problems qualified 
as a disability in an action against the Postmaster General). 

56. Pacourek v. Inland Steel Co., Inc., 916 F. Supp. 797 (N.D. Ill. 1996) (holding infer- 
tility is a physical impairment and reproduction is a major life activity). 

57. Bey v. Bolger, 540 F. Supp. 910 (E.D. Pa. 1982) (hypertension qualifying as a 
physical impairment, but claimant not entitled to relief under Rehabilitation Act because 
he could not meet program requirements of United States Postal Service position). 
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Supreme Court in Bragdon v. Abbott held that a person infected with the 
human immunodeficiency virus (HIV) had a “physical impairment” as set 
forth under the regulations, as well.** 


The Supreme Court tells us next to look at major life activity impairment 
impacts. Regulations under Section 504 and the ADA, uniformly define 
“major life activities” as “functions such as caring for one’s self, performing 
manual tasks, walking, seeing, hearing, speaking, breathing, learning, and 
working.”°? Commentators have noted that the definition does not include 
“playing.”® Several courts have held that “purely recreational” participation 
in sports is not a major life activity,°! but courts have split over whether par- 
ticipating in intercollegiate sports constitutes a major life activity, either by 
itself or as part of the major life activity of learning.°* Though it might be 
possible to argue that participating in college athletics is part of the major life 
activity of working,®? the student-athlete-as-employee model has been re- 





58. Bragdon v. Abbott, 118 S. Ct. 2196, 2204 (1998). A dentist practicing in Maine 
refused to fill a cavity of a person infected with HIV in his office, offering to perform the 
dental work in a hospital as an alternative location at no extra charge for his services, 
though the patient would be responsible for costs associated with using hospital facilities. 
The female patient refused and sued under the ADA, and the district court granted sum- 
mary judgment in favor of the plaintiff, finding that HIV infection satisfied the ADA’s 
definition of physical impairment, and that no genuine issue of material fact existed as to 
whether treatment in the dentist’s office would pose a direct threat to the health or safety 
of others. 912 F. Supp. 580, 585-87 (D. Me. 1995). The First Circuit affirmed. 107 F.3d 
934, 939-43 (1997). The Supreme Court held that “in light of the immediacy with which the 
virus begins to damage the infected person’s white blood cells and the severity of the dis- 
ease, we hold it is [a physical] impairment from the moment of infection.” 118 S. Ct. at 
2204. Noting that HIV can be transmitted by a female to a male partner during intercourse 
and to her child during gestation and childbirth, the Court affirmed the First Circuit in 
ruling that the virus substantially limits the major life activity of reproduction and there- 
fore qualified as a disability under the ADA. /d. at 2206, 2213. 

59. 34 C.F.R. § 104.3(j)(2)(ii) (1997) (Department of Education Section 504 regula- 
tion); 28 C.F.R. § 36.104 (1997) (DOJ Title II] of ADA regulations). 

60. Jones, supra note 1, at 179; Gorman, supra note 18, at 106. 

61. Pahulu v. University of Kan., 897 F. Supp. 1387, 1391 (D. Kan. 1995) (citing 
Scharff v. Frank, 791 F. Supp. 182, 184 (S.D. Oh. 1991)); Stone v. Energy Srv., Inc., No. 94- 
2669, 1995 WL 368473 (E.D. La. June 20, 1995); Taylor v. United States Postal Serv., 771 F. 
Supp. 882 (S.D. Oh. 1990), rev’d on other grounds, 946 F.2d 1214 (6th Cir. 1991)). 

62. Compare Knapp v. Northwestern Univ., 942 F. Supp. 1191, 1195 (N.D. Ill. 1996) 
(“intercollegiate sports competition may constitute a major life activity”); Pahulu v. Uni- 
versity of Kan., 897 F. Supp. 1387, 1393 (D. Kan. 1995) (intercollegiate football “may be a 
major life activity, i.e., learning”) with Knapp v. Northwestern Univ., 101 F.3d 473, 480-81 
(7th Cir. 1996) (“[p]laying intercollegiate basketball obviously is not in and of itself a major 
life activity, as it is not a basic function of life on the same level as walking, breathing, and 
speaking”). For a proposition that sports can be a major life activity, see also Doe v. 
Dolton Elementary School Dist. No. 148, 694 F. Supp. 440, 445 (N.D. Ill. 1988) (“These 
physiological disorders [resulting from AIDS] substantially limit major life activities of the 
[elementary school] Student. His involvement in contact sports is limited to that of an 
observer, forcing him to sit on the side while his classmates engage in these activities.”’). 

63. Gorman, supra note 18, at 106 (arguing that a student-athlete has a better chance 
of proving that intercollegiate athletics is part of the major life activity of working when the 
student-athlete receives a scholarship). 








1998] DISABILITIES AND INTERCOLLEGIATE ATHLETICS 115 


jected in other contexts.°* Additional major life activities may also be in- 
voked depending on the specific impairment of the athlete. For example, a 
football player with vision in only one eye could be substantially limited in 
the major life activity of seeing.® 

Noting that the regulations’ definition of “major life activities” merely 
constitutes a “representative list,”©° the Supreme Court in Bragdon v. Abbott 
provided additional guidance on what constitutes a major life activity. The 
Court first recognized that the use of the word “major” by Congress “denotes 
comparative importance” and “suggests that the touchstone for determining 
an activity’s inclusion under the statutory rubric is its significance.®’ That 
being said, however, the Court also noted, “Nothing in the definition suggests 
that activities without a public, economic, or daily dimension may somehow 
be regarded as so unimportant or insignificant as to fall outside the meaning 
of the word ‘major.’ The breadth of the term confounds the attempt to limit 
its construction in this manner.”®* Thus, the significance and importance of 
intercollegiate sports, and not its frequency or impact on the public or eco- 
nomics, determine whether it constitutes a major life activity. 

This first definition of disability also demands that the student’s impair- 
ment must “substantially limit” a major life activity.°? Neither the statutes 
nor the regulations define the term “substantially limits.”’° Generally, then, 
the facts of a particular case will determine whether the impairment substan- 
tially limits a major life activity. However, Bragdon provided some guidance 
on this term as well. Very basically, the Supreme Court noted that the ADA 


“addresses substantial limitations on major life activities, not utter inabili- 
ties.”’! The Court recognized that additional danger and safety concerns, as 
well as economic and legal consequences, may constitute substantial limita- 





64. For example, in 1997 a jury ruled against a former Texas Christian University 
football player who was paralyzed during a game in 1972 on a workers compensation claim 
on the grounds that the scholarship athlete was not an employee of the university. John 
Moritz, Jury Rules Against Claim by Former TCU Athlete, Fort WoRTH STAR-TELEGRAM, 
Oct. 21, 1997, at 1. See also Rensing v. Indiana State Univ. Bd. of Trustees, 444 N.E.2d 
1170 (Ind. 1983); State Compensation Ins. Fund v. Industrial Comm’n, 314 P.2d 288 (Colo. 
1958) (athletes, despite scholarships, are not employees of university of purposes of state 
workers compensation statutes); but see University of Denver v. Nemeth, 257 P.2d 423 
(Colo. 1953); Van Horn v. Industrial Accident Commission, 219 Cal. App.2d 457 (Ct. App. 
1963) (athletes eligible for workers compensation). 

65. See Wright v. Columbia Univ., 520 F. Supp. 789 (E.D. Pa. 1981); see also Doe v. 
Dolton Elementary School Dist. No. 148, 694 F. Supp. 440, 445 (N.D. Ill. 1988) (elemen- 
tary school student with AIDS, in addition to limitations in contact sports, is also limited in 
“reproductive functions”). 

66. Bragdon v. Abbott, 118 S. Ct. 2196, 2205 (1998). 

67. Id., quoting Bragdon v. Abbott, 107 F.3d 934, 939, 940 (1st Cir. 1997). 

68. Id. 

69. 42 U.S.C.A. § 12102(2)(A) (ADA); 29 U.S.C.A. § 706(8)(B) (Rehabilitation Act). 

70. “Several comments observed the lack of any definition in the proposed regulation 
of the phrase ‘substantially limits. The Department does not believe that a definition of 
this term is possible at this time.” 34 C.F.R. pt. 104, app. A. subpt. A(3) 1997; 45 C.F.R. pt. 
84, app. A. subpt. A(3) (1997). 

71. Bragdon v. Abbott, 118 S. Ct. 2196, 2206 (1998). 
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tions.” The Court ruled that “the disability definition does not turn on per- 
sonal choice [of whether or not to engage in a major life activity]. When 
significant limitations result from the impairment, the definition is met even 
if the difficulties are not insurmountable.”’? In other words, to substantially 
limit a major life activity, an impairment need only present significant conse- 
quences, but need not completely disable an individual from engaging in that 
activity. 

The second definition of disability under both the ADA and the Rehabili- 
tation Act demands that a student-athlete show a “record of” a physical or 
mental impairment.’* Agency regulations define this element to mean “has a 
history of, or has been misclassified as having, a mental or physical impair- 
ment that substantially limits one or more major life activities.”’> The DOJ 
further explained this standard in the appendix to its ADA regulations: 


This provision is included in the definition [of disability] in part to pro- 
tect individuals who have recovered from a physical or mental impair- 
ment that previously substantially limited them in a major life activity. 
Discrimination on the basis of such a past impairment is prohibited. 
Frequently occurring examples of the first group (those who have a his- 
tory of an impairment) are persons with histories of mental or emo- 
tional illness, heart disease, or cancer; examples of the second group 
(those who have been misclassified as having an impairment) are per- 
sons who have been misclassified as having mental retardation or 
mental illness.’° 


Therefore, the statute and the regulations also protect a student-athlete 
wrongly classified as having a disability or recovering from a disability. 

The third definition of disability under the two statutes demands that stu- 
dent-athletes prove that they are “regarded as having an impairment.”’”? The 
regulations tell us this phrase means that an individual: 


(i) Has a physical or mental impairment that does not substantially 
limit major life activities but that is treated . . . as constituting such a 
limitation; 

(ii) Has a physical or mental impairment that substantially limits ma- 
jor life activities only as a result of the attitudes of others toward such 
impairment; or 





Ne: va. 

13. a: 

74. 29 US.C.A. § 706(8)(B)(ii) (Rehabilitation Act); 42 U.S.C.A. § 12102(2)(B) 
(ADA). 

75. 34 C.F.R. § 104.3(j)(2)(iii) (1997); 45 C.F.R. § 84.3(j)(2)(iii) (1997) (Rehabilitation 
Act regulations); 28 C.F.R. § 35.104 (1997); 28 C.F.R. § 36.104 (1997) (ADA regulations). 

76. Preamble to Regulation on Nondiscrimination on the Basis of Disability in State 
and Local Government Services, 28 C.F.R. pt. 35, app. A, subpt. A, at 470-71 (1997); Pre- 
amble to Regulation on Nondiscrimination on the Basis of Disability by Public Accommo- 
dations and in Commercial Facilities, 28 C.F.R. pt. 36, app. B, subpt. A, at 611 (1997). 


77. 29 US.C.A. § 706(8)(B)(iii) (Rehabilitation Act); 42 U.S.C.A. § 12102(2)(C) 
(ADA). 
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(iii) Has none of the impairments [generally covered by the ADA or 
Rehabilitation Act] but is treated . . . as having such an impairment.’ 


An example of subsection (iii) would be a student-athlete who maintains 
she does not have a physical impairment, such as a heart condition, while an 
educational institution argues that she does have the condition. If the educa- 
tional institution refused participation, the student-athlete most likely could 
invoke this third definition of disability to qualify for protection under Sec- 
tion 504 or the ADA since the educational institution regards her as having a 
physical impairment. 


2. “Otherwise Qualified” 


Once student-athletes prove the first element of an ADA or Section 504 
claim by showing they have a disability, attention turns to establishing the 
second element of their claim. This issue, whether the student-athlete is 
“otherwise qualified” to participate in intercollegiate sports, may mark a ma- 
jor barrier that student-athletes face when trying to compel a college or uni- 
versity to permit them access to a sport.”? The Rehabilitation Act and the 
ADA take two separate approaches in defining what constitutes an “other- 
wise qualified individual with a disability,” but at the end of the day, the 
standards are identical. 


The Rehabilitation Act outlines its requirements of an “otherwise quali- 


fied individual with a disability”*° in the regulations. Thus, for the purposes 
of college athletics and other post-secondary services, an “otherwise quali- 
fied” individual is a “person who meets the academic and technical standards 
requisite to admission or participation in the recipient’s education program 





78. 28 C.F.R. § 35.104 (1997); 28 C.F.R. § 36.104 (1997) (ADA regulations); 34 C.F.R. 
§ 104.3(j)(2)(iv) (1990); 45 C.F.R. § 84.3(j)(2)(iv) (1990) (Rehabilitation Act) (note super- 
ficial differences). 

79. See Knapp v. Northwestern Univ., 101 F.3d 473, 482 (7th Cir. 1996). In the con- 
text of big-time intercollegiate athletics, this seems like it should be the most straight- 
forward and easiest analysis. After all, many athletes are actively recruited, brought to 
particular campuses, and awarded athletic scholarships because they have proven them- 
selves capable of competing in intercollegiate competition. See id. at 476 (“Prior to his 
senior year in high school Knapp was rated among the best basketball players in Illinois. 
He was recruited by numerous universities, including Northwestern. At the end of 
Knapp’s junior year at Peoria’s Woodruff High School, Northwestern orally offered him an 
athletic scholarship to play basketball.”); Wright v. Columbia Univ., 520 F. Supp. 789, 793 
(E.D. Pa. 1981) (Columbia would not have to lower its standards to allow partially blind 
football player to compete on its team). But in these cases, physical prowess on an athletic 
field is often not the issue; instead, at stake is whether an athlete can pass a medical exami- 
nation. See Knapp, 101 F.3d at 482; Pahulu v. University of Kan., 897 F. Supp. 1387, 1394 
(D. Kan. 1995). 

80. Instead of using “otherwise qualified individual with a disability,” regulations ap- 
plying the Rehabilitation Act use the term “qualified handicapped person.” Despite the 
fact that Congress amended the Rehabilitation Act in 1992 to replace the term “handicap” 
with the term “disability,” Pub.L. 102-569, § 102(p)(32), “[t]he regulations have not caught 
up.” Knapp, 101 F.3d at 482 n.7. 
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or activity.”*! The Department of Education and the Department of Health 
and Human Services adopted this concept from the seminal Supreme Court 
decision of Southeastern Community College v. Davis.*? 

Davis involved a woman with a serious hearing impairment trying to en- 
roll in Southeastern Community College’s registered nurse program. Be- 
cause of her hearing impairment, Frances Davis practiced lip reading to 
understand language.** Southeastern refused admission to Davis on the 
grounds that she could not safely perform her duties as a nurse, including 
understanding a doctor that wears a facemask during surgery. The litigation 
confronted the Court with the issue of whether Davis was otherwise qualified 
to participate in the registered nurse program. The Supreme Court ruled 
Southeastern could deny Davis admission because she could not meet South- 
eastern’s program requirements; in so doing, it articulated its understanding 
of “otherwise qualified individual with a disability” to be “one who is able to 
meet all of a program’s requirements in spite of his handicap.”** The 
Supreme Court reasoned: 


Section 504 by its terms does not compel educational institutions to dis- 
regard the disabilities of handicapped individuals or to make substantial 
modifications in their programs to allow disabled persons to participate. 
Instead, it requires only that an “otherwise qualified handicapped indi- 
vidual” not be excluded from participation in a federally funded pro- 
gram “solely by reason of his handicap,” indicating only that mere 
possession of a handicap is not a permissible ground for assuming an 


inability to function in a particular context.®° 


Thus, educational institutions are not required to overlook the disabilities of 
student-athletes when a disability relates to the reasonable qualifications for 
playing an intercollegiate sport. 

The Davis decision also investigated another aspect of “otherwise quali- 
fied”: whether the Rehabilitation Act imposes an affirmative obligation on a 
college or university to adjust program requirements to ensure full participa- 





81. 34 C.F.R. § 104.3(k)(3) (1997); 45 C.F.R. § 84.3(k)(3) (1997). This definition may 
seem slightly at odds with the actual written language of the statute. This was explained by 
the regulators in the following way: 

The Department believes that the omission of the word “otherwise” is necessary 
in order to comport with the intent of the statute because, read literally, “other- 
wise” qualified handicapped persons include persons who are qualified except for 
their handicap, rather than in spite of their handicap. Under such a literal read- 
ing, a blind person possessing all the qualifications for driving a bus except sight 
could be said to be “otherwise qualified” for the job of driving. Clearly, such a 
result was not intended by Congress. In all other respects, the term “qualified” 
and “otherwise qualified” are intended to be interchangeable. 
34 C.F.R. pt. 104, app. A, subpt. A at 354 (1997); 45 C.F.R. pt. 84, app. A, subpt. A at 335- 
36 (1997). 

82. 442 US. 397, 99 S. Ct. 2361 (1979). 

83. Id. at 401, 99 S. Ct. at 2364. 

84. Id. at 405, 99 S. Ct. at 2367. 

85. Id., 99S. Ct. at 2366. 
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tion for individuals with disabilities. Succinctly, the Court stated that 
“neither the language, purpose, nor history of § 504 reveals an intent to im- 
pose an affirmative-action obligation on all recipients of federal funds.”*° It 
dismissed federal regulations that seemingly imposed such affirmative obliga- 
tions as lacking authority under the Act.’’? The Court, however, noted that 
this rule regarding non-modification of programs may not be applicable in 
every case: 


We do not suggest that the line between a lawful refusal to extend af- 
firmative action and illegal discrimination against handicapped persons 
always will be clear. It is possible to envision situations where an insis- 
tence on continuing past requirements and practices might arbitrarily 
deprive genuinely qualified handicapped persons of the opportunity to 
participate in a covered program .... Thus, situations may arise where 
a refusal to modify an existing program might become unreasonable 
and discriminatory.*® 


But the Court even limited this observation: “Section 504 imposes no re- 
quirement on an educational institution to lower or to effect substantial mod- 
ifications of standards to accommodate a handicapped person.”*” 

In Alexander v. Choate,?® the Supreme Court clarified its position as to 
how far programs receiving federal funding must go with affirmative obliga- 
tions to make accommodations for individuals with disabilities: 


Davis . . . struck a balance between the statutory rights of the handi- 
capped to be integrated into society and the legitimate interests of fed- 
eral grantees in preserving the integrity of their programs: while a 
grantee need not be required to make “fundamental” or “substantial” 
modifications to accommodate the handicapped, it may be required to 
make “reasonable” ones.”! 


The Court required that “an otherwise qualified individual with a disability” 
must be provided with meaningful access to a program or benefit that a recip- 
ient offers.°? “[T]o assure meaningful access, reasonable accommodations in 
the grantee’s program or benefit may have to be made.”?? Commentators 
suggest that reading Davis and Choate as a whole, the Supreme Court and 
accompanying regulations have defined an “otherwise qualified individual 





Id. at 411, 99 S. Ct. at 2369-70. 
Id. at 411-12, 99 S. Ct. at 2370. 
Id. at 413-14, 99 S. Ct. at 2370. 
Id. at 413, 99 S. Ct. at 2370-71. 

. 469 U.S. 287, 105 S. Ct. 712 (1985). In Choate, a class action of individuals with 
disabilities protested under the Rehabilitation Act Tennessee’s decision to limit Medicaid 
payments to fourteen inpatient hospital days, cutting back from a former twenty-day limi- 
tation. This cutback disproportionately affected individuals with disabilities. In the 1979- 
80 fiscal year, 27.4% of all individuals with disabilities using hospital services required 
more than fourteen days of inpatient care, compared to 7.8% of non-disabled users. 

91. Id. at 300, 105 S. Ct. at 720. 
92. Id. at 301, 105 S. Ct. at 721. 
93. Id. at 301-02, 105 S. Ct. at 720. 
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with a disability” for purposes of Section 504 as someone who can meet pro- 
gram requirements after reasonable modification for the disabled person.” 

The ADA, on the other hand, sought to avoid some of the litigation that 
clouded the Rehabilitation Act in several ways. First, instead of using the 
“otherwise qualified” language of the Rehabilitation Act, its requirements 
speak merely to “qualified individuals with a disability.”°° Second, the ADA 
defined this phrase in the statute itself: 


The term “qualified individual with a disability” means an individual 
with a disability who, with or without reasonable modifications to rules, 
policies, or practices, the removal of architectural, communication, or 
transportation barriers, or the provision of auxiliary aids and services, 
meets the essential eligibility requirements for the receipt of services or 
the participation in programs or activities provided by a public entity.?’ 


This definition, although resolving some concerns left over from the Rehabil- 
itation Act’s conundrum with the “otherwise qualified” language, creates 
others. 

The ADA clearly articulates that colleges and universities will be required 
to make “reasonable modifications”’* of their programs for disabled stu- 
dents. The regulations say: “A public entity shall make reasonable modifica- 
tions in policies, practices, or procedures when the modifications are 
necessary to avoid discrimination on the basis of disability, unless the public 
entity can demonstrate that making the modifications would fundamentally 





94. See Jones, supra note 1, at 181-82; Mitten, supra note 18, at 1010; Gorman, supra 
note 18, at 107-08. 


95. See supra note 80 for the confusion this language created for Section 504 
regulators. 

96. 42 U.S.C.A. § 12112 (Title I); 42 U.S.C.A. § 12132 (Title II). Title IIi does not 
limit its protection against discrimination in places of public accommodation to “qualified 
individuals,” but merely demands that “[n]o individual shall be discriminated against on 
the basis of disability in the full and equal enjoyment of . . . public accommodation ... .” 
42 U.S.C.A. § 12182(a). 

97. 42 US.C.A. § 12131(2) (Title II) (emphasis added); see also 42 U.S.C.A. 
§ 12111(8) (Title I definition) (“[t]he term ‘qualified individual with a disability’ means an 
individual with a disability who, with or without reasonable accommodation, can perform 
the essential functions of the employment position that such individual holds or desires”). 

Title III of the ADA, covering places of public accommodation, does not include a 
definition of “qualified individual with a disability” because its definition of discrimination 
does not demand that a person be “qualified.” This does not mean that places of public 
accommodation are not required to make reasonable modifications to their facilities and 
programs. 42 U.S.C.A. § 12182(b)(2)(A) (demanding that places of public accommodation 
“make reasonable modifications” and other affirmative steps to provide its services to the 
disabled unless they “fundamentally alter” the program or “would result in an undue 
burden”). 

98. Although such alternations are customarily called “accommodations” in all set- 
tings, the ADA used the accommodation language in the Title I employment context only. 
42 U.S.C.A. § 12112(b)(5). Elsewhere the ADA refers to “reasonable modifications.” 42 
U.S.C.A. § 12131(2) (Title IT); 42 U.S.C.A. § 12182(b)(2)(A)(ii) (Title III). As used in this 


article, however, the words “modification” and “accommodation” will be used 
interchangeably. 
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alter the nature of the service, program, or activity.”°? As the statute makes 
clear, though, reasonable modifications need not be made in all areas; col- 
leges and universities will not be forced to compromise “essential eligibility 
requirements.”!°° Regulators have fixed no precise definition of this term.!®! 
In effect, the statutory language of the ADA and its regulations codify the 
approach articulated in Davis and Choate. Unreasonable program require- 
ments with no attempt by a college or university to accommodate a disabled 
student reflect passive or purposeful discrimination against individuals with 
disabilities and will be disallowed.' 


3. Solely on the Basis of Disability 


The final burden element in proving an ADA or Section 504 case is to 
prove that a college or university excludes the student-athlete solely because 
of her disability. The ADA sets forth various specific scenarios in which dis- 
crimination occurs.'°° More often, however, this issue entails a factual analy- 
sis or is admitted in the pleadings.!™ 


C. Available Defenses 


Statutes, regulations and case law afford several defenses to colleges and 
universities if confronted with an ADA or Section 504 claim. The two most 
important of these are the fundamental modification defense and the safety 
defense. 


1. Fundamental Modifications 


In Southeastern Community College v. Davis,!° the Supreme Court noted 
this limitation on the Rehabilitation Act’s mandates: 


Southeastern’s unwillingness to make major adjustments in its nursing 
program does not constitute . . . discrimination [on the basis of disabil- 
ity].... It is undisputed that respondent could not participate in South- 





99. 28 C.F.R. § 35.130(b)(7) (1997) (Title I] regulation). See also 42 US.C.A. 
§ 12182(b)(2)(A)(ii) (requiring places of public accommodation to make modifications un- 
less they “fundamentally alter” the service of program). 

100. 42 U.S.C.A. § 12131(2); see also 42 U.S.C.A. § 12182(b)(2)(A)(i)-(iii). 

101. “Because of the variety of situations in which an individual’s qualifications will be 
at issue, it is not possible to include more specific criteria in the definition.” Preamble to 
Regulation on Nondiscrimination on the Basis of Disability in State and Local Govern- 
ment Services, 28 C.F.R. pt. 35, app. A, subpt. A, at 472 (1997). 

102. See Dennin v. Connecticut Interscholastic Athletic Conference, Inc., 913 F. Supp. 
663 (D. Conn. 1996), vacated as moot, 94 F.3d 96 (2d Cir. 1996) (ordering waiver of age 
requirement for high school swim team as a reasonable modification); see also Tucker, 
supra note 32, at 4. 

103. 42 U.S.C.A. § 12182(b)(1)-(2) (discrimination under Title III — places of public 
accommodation). 

104. Knapp v. Northwestern Univ., 101 F.3d 473, 478 (7th Cir. 1996); Poole v. South 
Plainfield Bd. of Educ., 490 F. Supp. 948, 949 (D.N.J. 1980); Southeastern Community 
College v. Davis, 442 U.S. 397, 401, 99 S. Ct. 2361, 2364-65 (1979). 

105. 442 U.S. 397, 99 S. Ct. 2361 (1979). For more details on Davis, see supra text 
accompanying notes 81-88. 
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eastern’s nursing program unless the standards were substantially 
lowered. Section 504 imposes no such requirement on an educational 
institution to lower or to effect substantial modifications of standards to 
accommodate a handicapped person.'°° 


This holding of Davis was further explained in Alexander v. Choate,'°’ which 
provided that while an entity covered by Section 504 (or the ADA) “need not 
be required to make ‘fundamental’ or ‘substantial’ modifications to accom- 
modate the handicapped, it may be required to make ‘reasonable’ ones.”!°* 


The Rehabilitation Act provides for this defense through case law, most 
notably in Davis and Choate, and also through regulations. For instance, the 
Department of Education regulations read: 


(k) “Qualified handicapped person” means: 

(3) With respect to postsecondary and vocational education services, 
a handicapped person who meets the academic and technical standards 
requisite to admission or participation in the recipient’s education pro- 
gram or activity; 

(4) With respect to other services, a handicapped person who meets 
the essential eligibility requirements for the receipt of such services.!° 


The ADA has incorporated the fundamental modification defense directly 
into the statutes. Title II defines a “qualified individual with a disability” as 
one who “with or without reasonable modification” can participate in a pro- 
gram.'!° Title III, on the other hand, specifically states that places of public 
accommodation must make reasonable alterations for the disabled unless 
“the entity can demonstrate that making such modifications would funda- 
mentally alter” their program.''! In other words, unless the change “would 
result in an undue burden” to the entity''* or unless the program criteria are 
“necessary for the provision of the goods, services, facilities, privileges, ad- 
vantages, or accommodations being offered,”''? reasonable modifications 
would have to be made. 


Thus, if a college or university can prove''* that the modification necessary 
to permit a disabled student-athlete to compete would fundamentally alter its 
athletic program or the rules of competition, the ADA and Section 504 would 
not require the accommodation. 





106. Jd. at 413, 99 S. Ct. at 2370-71. 

107. 469 U.S. 287, 105 S. Ct. 712 (1985). 

108. Jd. at 300, 105 S. Ct. at 720. 

109. 34 C.F.R. § 104.3(k) (1997) 

110. 42 US.C.A. § 12131(2). 

lil. 42 US.C.A. § 12182(b)(2)(A)(ii). 

112. 42 U.S.C.A. § 12182(b)(2)(A)(iii). See 28 C.F.R. § 36.201 (1997) (providing defi- 
nition of and standards to determine undue burden). 

113. 42 U.S.C. § 12182(b)(2)(A)(i). See 28 C.F.R. § 36.301(a) (1997) (outlining 
necessity). 

114. The burden to prove the fundamental nature of the requirement is on the defend- 
ant. See Martin v. PGA Tour, Inc., 994 F. Supp. 1242 (D. Or. 1998). 
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2. Safety Defense 


Perhaps the most substantive difference between Section 504 and the 
ADA is the nature of the safety defense.''> Arising in the context of deter- 
mining whether an individual is “otherwise qualified,” the defense recognizes 
that if a disabled person’s inclusion in a program would pose a danger to the 
health or safety of others, or would increase the risk of injury to the athlete, 
the disabled athlete may be excluded.''® The difference is that under the 
ADA, colleges and universities can review only the potential threat to 
others,'!” but under the Rehabilitation Act, institutions may deny accommo- 
dating disabled individuals if they pose a risk of injury merely to 
themselves.!!§ 

The ADA forbids discrimination based on the actual or perceived risk of 
safety to the disabled individual himself.''? These prohibitions are found in 
the statute itself,!?° in its regulations,'?! and in its legislative history.'*? Sim- 
ply put, “colleges and universities have no direct authority under the ADA or 
its implementing regulations to refuse an athlete the opportunity to return to 
play based on a risk of future injury to himself or herself.”'?> The safety 
defense under the Rehabilitation Act, however, is a court-created exception 





115. For a further overview of the safety defense under the ADA and the Rehabilita- 
tion Act, see Tucker, supra note 32, at 29-35. 

116. See School Bd. of Nassau County v. Arline, 480 U.S. 273, 287-88, 107 S. Ct. 1123, 
1130-31 (1987). 

117. 42 U.S.C.A. § 12182(b)(3) (Title III) (“[nJothing in this subchapter shall require 
an entity to permit an individual to participate in or benefit from the goods, services, facili- 
ties, privileges, advantages and accommodations of such entity where such individual poses 
a direct threat to the health and safety of others”). 

118. Knapp v. Northwestern Univ., 101 F.3d 473, 483 (7th Cir. 1996) (“[a] significant 
risk of personal physica! injury can disqualify a person from a position if the risk cannot be 
eliminated”); Mantolete v. Bolger, 767 F.2d 1416, 1422 (9th Cir. 1985); Doe v. New York 
Univ., 666 F.2d 761, 777 (2d Cir. 1981). 

119. One case, however, did refuse to grant summary judgment on this point. In Dev- 
lin v. Arizona Youth Soccer Ass’n, No. CIV 95-745 TUC ACM, 1996 WL 118445 at *4 (D. 
Ariz. Feb. 8, 1996) (emphasis added), the court noted: 

Defendant contends as a defense that Plaintiff's participation in competitive 
youth soccer will pose a substantial risk of harm to him. Aithough the Plaintiff 
contends that both the ADA and [Arizonans with Disabilities Act] limit the di- 
rect threat defense to others, there are questions of fact and /aw which exist re- 
garding this issue. This Court is not inclined at this time to preclude the 
Defendant from asserting this defense. 

120. 42 U.S.C.A. § 12182(b)(3) (Title II) (“[nJothing in this subchapter shall require 
an entity to permit an individual to participate in or benefit from the goods, services, facili- 
ties, privileges, advantages and accommodations of such entity where such individual poses 
a direct threat to the health and safety of others”); see also 42 U.S.C. § 12113(b) (Title I) 
(proper qualification standards “may include a requirement that an individual shall not 
pose a direct threat to the health and safety of other workers in the workplace”). 

121. 28 C.F.R. pt. 35, app. A (1997) (Title I); 28 C.F.R. § 36.208 (1997). 

122. Tucker, supra note 32, at 33 (reviewing Congress’s attempt to combat paternalistic 
discrimination against the disabled). 

123. Jones, supra note 1, at 197. 
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to the statute’s mandates.!*4 Not all courts deciding cases under Section 504, 
however, accept that personal risk of injury is sufficient to deny 
accommodation.!° 


For safety concerns to rise to the level of a defense, the risk must pose a 
“direct threat” to “health or safety” that “cannot be limited by a modification 
of policies, practices, or procedures or by the provision of auxiliary aids or 
services.”!2° The Supreme Court in School Board of Nassau County v. Ar- 
line,!*’ a case in which a school board dismissed a schoolteacher because she 
suffered from tuberculosis, demanded that discriminatory decisions based on 
safety risks be supported by 


[findings of] facts, based on reasonable medical judgments given the 
state of medical knowledge, about (a) the nature of the risk (how the 
disease is transmitted), (b) the duration of the risk (how long is the 
carrier infectious), (c) the severity of the risk (what is the potential 
harm to third parties) and (d) the probabilities the disease will be trans- 
mitted and will cause varying degrees of harm.!78 


This often entails for courts an analysis of past participation in the activity!? 
and an examination of medical evidence.'*° 


A decisive issue in ADA and Rehabilitation Act litigation is the question 
of deference given to the medical decision of a party that determines that a 
person with a disability should be excluded from an activity because of health 
risks. The Supreme Court in Arline refused to address “the question whether 


courts should defer to the reasonable medical judgments of private physi- 





124. Id. at 30. See supra note 118 for cases with this holding. For employment discrim- 
ination suits brought under the Rehabilitation Act, however, the statute provides no pro- 
tection to “an individual who has a currently contagious disease or infection and who, by 
reason of such disease or infection, would constitute a direct threat to the health or safety 
of other individuals ... .” 29 U.S.C. § 706(8)(D) (emphasis added). 

125. Wright v. Columbia Univ., 520 F. Supp. 789, 794 (E.D. Pa. 1981) (“[s]uch motives, 
while laudably evidencing Columbia’s concern for its students’ well being, derogate from 
the rights secured to plaintiff under Section 504, which prohibits ‘paternalistic authorities’ 
from deciding that certain activities are ‘too risky’ for a handicapped person”). 

126. 42 U.S.C.A. § 12182(b)(3) (Title IID); 28 C.F.R. § 36.208(b) (1997) (Title IT regula- 
tions); see also School Bd. of Nassau County v. Arline, 480 U.S. 273, 287-88, 107 S. Ct. 
1123, 1130-31 (1987) (Rehabilitation Act). 

127. 480 U.S. 273, 107 S. Ct. 1123 (1987). The Court remanded the case for a determi- 
nation as to the health risks posed by the faculty member in the school. Jd. at 289, 107 S. 
Citar Tse: 

128. Id. at 288, 107 S. Ct. at 1131 (citation omitted). See also 28 C.F.R. § 36.208(c) 
(1997) (Title III regulations) (safety decisions to be based on “[r]easonable judgment that 
relies on current medical knowledge or on the best available objective evidence, to ascer- 
tain: the nature, duration, and severity of the risk; the probability that the potential injury 
will actually occur; and whether reasonable modifications of policies, practices, or proce- 
dures will mitigate the risk”). 

129. Mantolete v. Bolger, 767 F.2d 1416, 1422 (9th Cir. 1985). 


130. Chiari v. City of League City, 920 F.2d 311, 317 (Sth Cir. 1991); Bentivegna v. 
United States Dep’t of Labor, 694 F.2d 619, 622 (9th Cir. 1982). 
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cians on which an employer [or other party] has relied.”!5!_ However, the 
Court in Bragdon v. Abbott'*? granted certiorari on this issue!*? and found 
that in Arline the Court “reserved the possibility that employers could con- 
sult with individual physicians as third-party experts. It did not suggest that 
an individual physician’s state of mind could excuse discrimination without 
regard to the objective reasonableness of his actions.”'** In stern language, 
the Court in Bragdon concluded that “courts should assess the objective rea- 
sonableness of the views of health care professionals without deferring to 
their individual judgments... .”!°> The Court’s harsh rhetoric about discrim- 
ination is blown back by a slight wind, however, because the standard of def- 
erence the Court created only asks whether a physician’s decision to exclude 
a person with a disability based on health risks was reasonable.!*° 

A few tenets can be gleaned from the Court’s discussion of whether to 
defer to an excluding party’s physician: (1) consensus views of public health 
authorities such as the U.S. Public Health Service or the National Institutes 
of Health “are of special importance” but a “professional who disagrees with 
the prevailing medical consensus may refute it by citing a credible scientific 
basis for deviating from the accepted norm”!%’; (2) findings of public health 
authorities should be more respected than their private professional counter- 
parts'**; and (3) the medical decision to exclude based on health risks “must 
be evaluated in light of the available, objective evidence.”!*? In the end, this 
substantial level of deference portends failure for future claimants,'*° and a 
statutory basis within the ADA or Rehabilitation Act for deferring to a party 
in a proceeding is non-existent.!*! 


Il. STUDENT-ATHLETES WITH PHYSICAL DISABILITIES 


This section provides a chronological overview of the many cases in which 
athletes with physical disabilities have sued (mostly educational) institutions 
for the right to participate in competition. These cases involve athletes on 
various levels of competition, from high school sports through professional 
athletes.'*? Despite the different entities involved, the legal impact of each 





131. School Bd. of Nassau County v. Arline, 480 U.S. 273, 288 n.18, 107 S. Ct. 1123, 
1131 n.18 (1987). 

132. 118 S. Ct. 2196 (1998). 

133. Id. at 2209-10. 

134. . at 2210. 

135. 

136. ‘ 

137. Lat 2288. 

138. . 

139. . (emphasis added). 

140. See infra discussion of Pahulu v. Kansas University and Knapp v. Northwestern 
University in Section II.B. 

141. See infra Section V.C. for an analysis of the reasoning and effect of such deference 
in claims against colleges and universities brought by student-athletes seeking to partici- 
pate in intercollegiate sports. 

142. We have, however, excluded cases that deal with sports participation from a 
purely recreational point of view. See Scharff v. Frank, 791 F. Supp. 182, 184-85 (S.D. Oh. 
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provides guidance for institutions of higher education in their dealings with 
student-athletes.'*3 We will begin with several cases from prior to 1990 which 
develop a general trend toward granting protection to the athletes. Then we 
will provide in-depth discussions of the Pahulu and Knapp cases, both of 
which are recent cases denying claims brought by students against colleges. 
Finally, we will discuss the impact of the Martin v. PGA Tour, Inc. cases. 


A. Early Rehabilitation Act Cases 


In Kampmeier v. Nyquist,'** junior high school officials denied a pair of 
siblings access to athletic programs because each sibling suffered blindness in 
one eye. The officials based their decision on the threat of injury to each 
child’s healthy eye. The Second Circuit upheld the refusal to play and dis- 
missed plaintiffs’ claim for an injunction under the Rehabilitation Act be- 
cause “[t]he plaintiffs have presented little evidence - medical, statistical, or 
otherwise - which would cast doubt on the substantiality of [the school offi- 
cials’] rationale.”'4° The court alluded to the siblings’ inability to meet New 
York State Department of Education regulations requiring participation ap- 
proval from a medical officer as evidence that the siblings were not “other- 
wise qualified” to meet the program requirements of junior high school 
athletics.'*° 


In Poole v. South Plainfield Board of Education,'*’ a district court dis- 
missed the Board of Education’s motion for summary judgment in the plain- 
tiffs suit for damages.'*8 Richard Poole sought to play for his high school 


wrestling team despite missing one kidney. The Board of Education barred 
Richard from participating,'*? although both of Richard’s parents sought ex- 
pert medical opinions and carefully supported their son’s desire to play.!%° 
The Board argued that because Richard could not meet the school’s program 
requirement of passing a physical, he therefore was not “otherwise qualified” 
to participate on the wrestling team. The court dismissed this argument, stat- 
ing “it is clear, however, that the only reason he failed the exam was the 





1991) (finding in an employment discrimination claim under Section 504 that plaintiff's 
past injuries caused by basketball which continued to prevent her from participating in 
competitive sports and demanding physical activity did not constitute a significant limita- 
tion on a major life activity). 
143. As the district court in Martin stated: 
Although the PGA Tour is a professional sports organization and professional 
sports enjoys, certainly, a much higher profile and display of skills than collegiate 
or other lower levels of competitive sports, the analysis of the issues does not 
change from one level to the next. High school athletic associations have just as 
much interest in the equal application of their rules and the integrity of their 
games as do professionals. 
Martin v. PGA Tour, Inc., 994 F. Supp. 1242 (D. Or. 1998). 
144. 553 F.2d 296 (2d Cir. 1977). 
145. Id. at 299. 
146. Id. at 298. 
147. 490 F. Supp. 948 (D.N.J. 1980). 
148. Id. at 954. 
149. Id. at 949-50. 
150. Id. at 951. 
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absence of a paired organ, i.e., one kidney, and the doctor’s legitimate fear of 
injury to the other. The Board has nowhere suggested that Richard was inca- 
pable of pinning his adversary to the mat or meeting the training require- 
ments of a team sport.”'>! Although the court acknowledged the risks posed 
by wrestling with one kidney, it criticized the school’s “in loco parentis”'>? 
handling of Richard: “[t]he purpose of § 504... is to permit handicapped 
individuals to live life as fully as they are able, without paternalistic authori- 
ties deciding that certain activities are too risky for them.”!>> Therefore, the 
court permitted Richard’s suit for damages to proceed under the Rehabilita- 
tion Act. 


Grube v. Bethlehem Area School District'** involved a petition for injunc- 
tive relief in which a student with one kidney sought to play high school foot- 
ball. Richard Grube participated in sports throughout his life, including 
skiing, baseball and wrestling,’°> and he also played football for his high 
school as a freshman, sophomore, and junior. During his junior football 
season Richard rolled over on the helmet of an opposing player and later 
blood appeared in his urine.!°’ To prevent another injury, Richard purchased 
a protective “flack jacket” that covered his kidney.'°* Though Richard and 
his father agreed to sign a written release accepting all financial responsibility 
should Richard be injured while playing football, the school district refused 
to allow Richard to play football in order to protect Richard’s health.'5° The 
district court ruled in favor of Richard because it found the school district’s 
decision lacked “substantial justification.”'©° The court did so reluctantly, 
however, noting that “[t]he administration of our public schools is a matter 
almost always better left in the hands of members of the community which 
the schools serve.”!®! 

The district court for the Eastern District of Pennsylvania in Wright v. Co- 
lumbia University’ ruled to permit a student-athlete with vision in one eye 
to play intercollegiate football. At birth, John Wright was blind in one eye; 
he sought to play running back for the Columbia University football team, 
and offered to release Columbia from any potential liability stemming from 
any injury he might suffer while participating on the team.'® To succeed in 
attaining an injunction against Columbia, Wright proved through the testi- 
mony of medical experts that no substantial risk of eye injury exits from play- 
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152. Id. at 954. 

153. Id. at 953-54. 

154. 550 F. Supp. 418 (E.D. Pa. 1982). 
155. . at 419. 
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ing intercollegiate football.'°* The district court distinguished Kampmeier 
because Wright “is obviously mature enough to make this important decision 
[to participate in athletics,] and witnesses have so testified.”!©° The court also 
recognized that the university’s decision to protect Wright, “while laudably 
evidencing Columbia’s concern for its students’ well being, derogate[s] from 
the rights secured to the plaintiff under Section 504... .”16 

These cases reflect a general trend to protect the choices of student-ath- 
letes with disabilities from being limited by “paternalistic” institutions acting 
in an “in loco parentis” manner. They give support to student-athletes wish- 
ing to play in athletic programs despite the fact that the student-athlete can- 
not meet an educational institution’s program requirement of passing a 
physical. Since, however, a “plaintiff's status as a disabled individual is a 
highly fact-sensitive issue, requiring an individualized inquiry and case-by- 
case determination”!®’ and because of the potential impact of the safety de- 
fense,'** these cases may be of limited precedental value vis-a-vis other ath- 
letes — especially those with potentially life-threatening ailments. 


B. Recent Rehabilitation Act Cases: Pahulu and Knapp 


Two student-athletes with allegedly dangerous disabilities recently 
launched bids under Section 504 to participate in college athletics. 


1. Pahulu v. University of Kansas'® 


Alani Pahulu received an athletic scholarship from Kansas University and, 
in 1994, entered his final year of eligibility to play varsity football. During a 
spring scrimmage Pahulu suffered a hit to his head which dazed him; follow- 
ing the hit he experienced numbness and tingling in his arms and legs. 
Pahulu regained feeling, but he was not allowed to return to the scrimmage. 
Doctors later described his sensation as transient quadriplegia.'”° 

Upon subsequent examination, the team physician diagnosed Pahulu as 
having a congenitally narrow cervical canal in his neck. The team physician 
and a neurosurgeon associated with the Kansas University Medical Center 
concluded that Pahulu “is at an extremely high risk for subsequent and po- 
tentially permanent severe neurological injury including permanent 
quadriplegia.”'”! As a result, the team physician refused to let Pahulu con- 
tinue participating in intercollegiate football. 

Pahulu disagreed with the decision and sought the medical opinions of 
three specialists. Each concluded that Pahulu could play intercollegiate foot- 





164. Id. at 793-94. 

165. Id. at 794. 

166. Id. 

167. Dutton v. Johnson County Bd. of County Commissioners, 859 F. Supp. 498, 506 
(D. Kan. 1994) (citation omitted). 

168. See supra text accompanying notes 114-30. 

169. 897 F. Supp. 1387 (D. Kan. 1995). 
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ball with no more risk of permanent injury than any other player. Pahulu 
offered to waive Kansas University from liability stemming from an injury he 
might incur through participation on the football team.'’? The team physi- 
cian and neurosurgeon, however, refused to grant Pahulu medical clearance 
and allow him to participate in football.!7 

Pahulu sued Kansas University, its Chancellor, the Athletic Director, and 
the Kansas University Athletic Corporation, alleging that their refusal to let 
Pahulu play amounted to a violation of Section 504 of the Rehabilitation Act 
of 1973. Judge van Bebber of the district court orally denied defendants’ 
motion to dismiss; as a result, the court confronted the issue whether to grant 
Pahulu injunctive relief and order Kansas University to let Pahulu play out 
his final year of eligibility.!”4 

Judge van Bebber determined that Pahulu would suffer irreparable injury 
if the court did not grant injunctive relief, since Pahulu was in his final year of 
eligibility and would suffer a reduced opportunity to pursue a career in pro- 
fessional football.'7> The defendants unsuccessfully argued that if Pahulu suf- 
fered a physical injury due in part to his narrow cervical canal, their own 
reputations would be harmed, outweighing Pahulu’s harm from not being al- 
lowed to play football. The court rejected this argument because a named 
defendant, Robert Frederick, admitted at a hearing that the defendants 
would not suffer foreseeable harm if the court granted the preliminary in- 
junction.!”° Finally, the University failed to offer any evidence showing that 
granting an injunction that allows Pahulu to play football would be adverse 
to the public interest.!”” 

Despite satisfying the first three requirements for attaining an injunction, 
Pahulu failed in his request for a preliminary injunction because he did not 
establish a prima facie case under the Rehabilitation Act that his claim had a 
substantial likelihood of succeeding on the merits.'’* Judge van Bebber 
found elements three and four of a Section 504 claim, that the claimant was 
excluded from an activity or program solely on the basis of his disability, and 





172. Id. See Andrew Manno, A High Price to Compete: The Feasibility and Effect of 
Waivers Used to Protect Schools From Liability for Injuries to Athletes With High Medical 
Risks, 79 Ky. L. J. 867 (1991). Manno maintains that whether a liability waiver is effective 
depends on the age of the athlete signing the waiver, whether the waiver violates public 
policy, and whether fraud or misrepresentation played a part in the agreement. 
173. Pahulu, 897 F. Supp. at 1388. 
174. Id. at 1389. A party seeking preliminary injunctive relief must prove the following 
four elements: 
(1) he will suffer irreparable injury if the injunction is not granted; 
(2) the threatened injury to the party outweighs whatever damage the proposed 
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(4) there is a substantial likelihood that the party seeking the injunction will suc- 
ceed on the merits. 
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that the activity or program receives federal funding, were not at issue.!7? 
Consequently, Judge van Bebber concentrated on whether Pahulu was “an 
individual with a disability” within the meaning of the Rehabilitation Act, 
and whether he was “otherwise qualified” to participate in the football 
program.!*° 

In analyzing whether Pahulu is an “individual with a disability,” Judge van 
Bebber agreed with Pahulu that defendants’ regard of Pahulu having a con- 
genitally narrow cervical canal constitutes a “physical impairment.”!*! The 
critical issue remained as to whether playing intercollegiate football is a ma- 
jor life activity. 


The court conducted an extensive treatment of applicable regulations and 
cases involving the definition of major life activity, and concluded that play- 
ing sports is part of the major life activity of learning!*?: 


Pahulu testified that through playing football, he has learned to be a 
team player; he has learned discipline; he has met people and been in- 
spired to want a better life for himself; he has learned to care about his 
appearance; and his grades improved once he started playing football. 
The plaintiff's father testified to the educational and growth benefits his 
son has derived from participating in sports, particularly football. De- 
fendant Frederick and Coach Glen Mason both testified that athletics is 
an important component of learning.'*? 





179. Id. at 1390. 


180. Jd. at 1390-94. Before discussing the first two elements, the court noted the stan- 
dard for determining the merits of a Section 504 case followed in Pushkin v. Regents Uni- 
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court is whether Kansas University had discriminated against Pahulu, not whether there 
was a rational basis for such discrimination. 

The court also followed Pushkin for its determination of burden of proof: 

The plaintiff must establish a prima facie case by showing that he was an other- 
wise qualified handicapped person apart from his handicap, and was rejected 
under circumstances which gave rise to the inference that his rejection was based 
solely upon his handicap; 

Once plaintiff established his prima facie case, defendants have the burden 
of going forward and proving that plaintiff was not an otherwise qualified handi- 
capped person, that is one who is able to meet all of the program’s requirements 
in spite of his handicap, or that his rejection from the program was for reasons 
other than his handicap; 

The plaintiff then has the burden of going forward with rebuttal evidence 
showing that the defendants’ reasons for rejecting the plaintiff are based on mis- 
conceptions or unfounded factual conclusions, and that reasons articulated for 
the rejection other than the handicap encompass unjustified considerations of the 
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However, since Kansas University did not infringe on Pahulu’s access to 
the non-athletic resources of the University, refusing Pahulu the right to par- 
ticipate did not constitute a “substantial limitation” on the major life activity 
of learning.'™* In so finding, Judge van Bebber noted that Pahulu maintained 
access to the football team, and Pahulu retained his football scholarship, 
which effectively opens the door for Pahulu to the variety of educational op- 
portunities at Kansas University. Thus, because Pahulu’s major life activity 
of learning was not substantially limited by the university’s refusal to allow 
him to play football, the court ruled that Pahulu was not an “individual with a 
disability” within the meaning of the Rehabilitation Act. 

Even if the court had found Pahulu to be an “individual with a disability” 
under the Rehabilitation Act, it would not have granted preliminary injunc- 
tive relief because the court found he is not “otherwise qualified” to partici- 
pate in intercollegiate football.'*° Judge van Bebber acknowiedged that 
Kansas University physicians made a “reasonable” decision based on suffi- 
cient medical evidence that Pahulu’s condition created an increased risk of 
injury. “The court finds that the conclusion of the KU physicians, although 
conservative, is reasonable and rational. Thus, the defendants’ decision re- 
garding disqualification has a rational and reasonable basis and is supported 
by substantial competent evidence for which the court is unwilling to substi- 
tute its judgment.”'*® Thus, Pahulu, in the determination of the court, was 
not “otherwise qualified” in light of his disability to play intercollegiate 
football. 


2. Knapp v. Northwestern University'*®’ 


a. The District Court Decision 


Knapp is the most recent court decision involving a student-athlete with a 
disability seeking to participate in an intercollegiate sport. Northwestern 
University recruited Nicholas Knapp in his junior year at Peoria’s Woodruff 
High School. Knapp was rated among the nation’s best basketball players, 





184. Jd. In so holding, the court wrote: 
[T]his court finds that for Pahulu, intercollegiate football may be a major life 
activity, i.e., learning. The defendants’ action, however, is not a substantial limi- 
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his disqualification from competition. The plaintiff also has the opportunity to 
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Act. 
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and over one hundred colleges and universities recruited him.'8° Following 
the completion of his junior year in high school, Knapp orally committed to 
accept Northwestern’s scholarship offer to play basketball.!®%? 

While Knapp was in his senior year in high school, he collapsed in his high 
school gym after playing a pick-up basketball game. Knapp’s heart went into 
ventricular fibrillation, causing cardiac arrest, and paramedics used cardi- 
opulmonary resuscitation, three electric shocks from an external defibrillator, 
and drugs to revive him. The day after Knapp’s cardiac arrest, Northwestern 
basketball coaches visited Knapp and informed him that whatever the medi- 
cal diagnosis, Northwestern would honor its prior oral commitment to grant 
Knapp a scholarship.'”° 

On October 3, 1994, Knapp underwent a procedure to receive an implant- 
able cardio-defibrillator (“ICD”), a device which automatically detects an ar- 
rhythmia (abnormal heart rhythm), including a ventricular fibrillation. 
Should an arrhythmia occur, the ICD delivers a shock to readjust the heart’s 
rhythm back to normal speed, and should Knapp’s heart stop, the ICD at- 
tempts to restart it.1°! On November 9, 1994, Knapp and Northwestern 
signed a National Letter of Intent that provided Knapp a scholarship to play 
basketball at Northwestern.'°* After his cardiac arrest and surgery, Knapp 
did not play high school basketball, although he exercised, including “doing 
basketball drills, lifting weights, and running, and in March 1995 began to 
play full-court basketball daily, and engage in other conditioning activi- 
ties.”!°3 In June of 1995, Knapp graduated as his class valedictorian.'™ 


On November 11, 1995, Northwestern head team physician, Dr. Howard 
Sweeney, declared Knapp ineligible to participate on the Northwestern 
men’s basketball team for the 1995-96 academic year. He based this decision 
on Knapp’s medical records, a report by basketball team physician Mark 
Gardner following a physical examination of Knapp, recommendations stem- 
ming from two national medical conferences which analyzed the ability of 
athletes with cardiovascular abnormalities to play sports,!°° and recommen- 
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dations from other physicians consulted by Dr. Gardner.'!% That same day 
Knapp filed his complaint in the district court for the Northern District of 
Illinois seeking injunctive relief requiring Northwestern to allow Knapp to 
play on the men’s basketball team. At the end of the 1995-96 basketball 
season, Northwestern and the Big Ten Conference declared Knapp perma- 
nently ineligible to play basketball, and Rick Taylor, Northwestern’s athletic 
director, concluded that Northwestern would never voluntarily allow Knapp 
to play intercollegiate basketball.'°? Meanwhile, Northwestern did not keep 
Knapp from participating in any other university program; Knapp could at- 
tend basketball practices and games, utilize team programs such as tutoring 
and counseling, and participate in the various academic and non-academic 
programs available to each Northwestern student.!%° 

Knapp initially sued Northwestern and Taylor for violation of Section 504 
of the Rehabilitation Act.!°? On September 13, 1996, Judge James B. Zagel 
granted Knapp a temporary injunction permitting him full access to North- 
western’s basketball team.2°° The court found that Northwestern violated 
Section 504 when it refused to allow Knapp to participate in intercollegiate 
basketball, and ordered Northwestern to provide reasonable accommoda- 
tions for Knapp, including a defibrillator and trained personnel who could 
operate it courtside for practices and games.”°! Later, in a consolidated 
memorandum opinion and order, Judge Zagel granted a permanent injunc- 
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and have full access to all other Northwestern recreation facilities. Jd. at 476. 

199. Knapp v. Northwestern Univ., No. 95 C 6454, 1996 U.S. Dist. LEXIS 12463 (N.D. 
Ill. Aug. 23, 1996). Knapp also claimed for violation of the duty of “fundamental fairness,” 
and if no violation of fundamental fairness occurred, for breach of contract. To prove a 
violation of fundamental fairness, Knapp had to prove that a private organization excluded 
him from participation due to improper administrative procedures, and that the exclusion 
affected an important economic interest based on Knapp’s opportunity for earning. /d. at 
*3- *4. Noting that courts are generally reluctant to interfere with operations of private 
organizations, the court dismissed Knapp’s claim on August 23, 1996, because although 
participating in college athletics is “a training ground for a professional basketball career, 
the possibility of obtaining that professional basketball career is too speculative to even 
constitute a present economic interest.” Jd. at *4. The court subsequently allowed Knapp 
to amend his complaint to state a breach of contract claim. /d. at *6. No amendment, 
however, appears in the record. 

200. Knapp v. Northwestern Univ., 938 F. Supp. 508 (N.D. Ill. 1996). 

201. Jd. at 512. 
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tion and denied Northwestern’s motion for summary judgment.?°? North- 
western admitted to Judge Zagel that it received federal funding and that it 
refused to allow Knapp to play intercollegiate basketball solely because of his 
heart condition. Thus, the court found that the two remaining issues to sat- 
isfy a claim under Section 504 were whether Knapp is an “individual with a 
disability” within the meaning of the statute, and whether he is “otherwise 
qualified” to participate on the men’s basketball team.?°° 

The district court found that Northwestern regarded Knapp as having a 
physical impairment because the University excludes him from participation 
on the basketball team on the basis of his alleged cardiomyopathy.” North- 
western argued, however, that Knapp is not an individual with a disability 
because “intercollegiate basketball is not a ‘substantial life activity’ and that 
Knapp has not been ‘substantially limited’ in participating in the sport.”?° 
The district court disagreed and ruled that, for Knapp, intercollegiate basket- 
ball is a “major life activity”: 


While the issue is not free from doubt, I find that intercollegiate sports 
competition may constitute a major life activity. I find, without a doubt, 
that it is for Nicholas Knapp. It is clear that competitive basketball has 
played a substantial role in Knapp’s education and learning process as 
he has learned valuable life skills and character traits. As Knapp stated 
in his affidavit, “my participation in competitive basketball has pro- 
vided me and could continue to provide me with a unique experience 
that I have not encountered in any other extracurricular activity in 
which I have been involved or in which I could possibly become in- 
volved. Among other things, competitive basketball has helped to in- 
still in me the following character traits: confidence, dedication, 
leadership, teamwork, discipline, perseverance, patience, the ability to 
set priorities, the ability to compete, goal-setting and the ability to take 
coaching, direction and criticism. . .. Competitive basketball has also 
given me recognition in the community, and provided me with the op- 
portunity to meet new people. ... Competitive basketball has also sup- 
plied me with a meaningful outlet for intense physical exercise and an 
enjoyment and happiness that cannot be duplicated in an open gym or 
intramural setting.”?°° 


Northwestern claimed that its refusal to let Knapp participate on the 
men’s basketball team did not constitute a “substantial limitation” because 





202. Knapp v. Northwestern Univ., 942 F. Supp. 1191 (N.D. Ill. 1996). Before analyzing 
the elements of an injunction, the court noted the same standard of review used in Pahulu 
v. University of Kansas, 897 F. Supp. 1387, 1390 (D. Kan. 1995). Rational basis does not 
apply; the inquiry under Section 504 only delves into whether Northwestern discriminated 
against Knapp because of his disability, not whether Northwestern had a rational basis for 
such discrimination. Knapp, 942 F. Supp. at 1194. 

203. Id. 

204. Id. 

205. Id. 

206. Jd. at 1195. 
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he could engage in other activities with similar educational benefits. The dis- 
trict court found a substantial limitation, however, for three reasons: (1) “the 
law is not satisfied by telling a student who has trained for years to play 
basketball that the student can now play in the school band or orchestra in- 
stead and receive the same educational experience”; (2) “[i]t also under- 
mines the purpose of the Rehabilitation Act not to allow a disabled 
individual to pursue his chosen field particularly so when that field is chosen 
without knowing of his disability”; and (3) “there are relatively few, if any, 
activities that demand the same level of teamwork, precision and discipline as 
an intercollegiate sport to which a person can transfer particular skills.”?°” 


Northwestern additionally argued that since Knapp still enjoyed a scholar- 
ship and access to the basketball team, Northwestern did not substantially 
limit his role with the squad. The court responded: 


Northwestern misses the mark. It is the activity of practice and compe- 
tition that constitutes a large part of the learning experience for Knapp. 
Being able to attend games and travel with the team does not make up 
for not being able to practice with the team and have a reasonable 
chance to play in games. It is the playing of basketball that teaches 
discipline, teamwork, and perseverance. These traits are not developed 
by being a perpetual observer.?°% 


Finding that Knapp was an individual with a disability within the meaning 


of the Rehabilitation Act, Judge Zagel also ruled Knapp was “otherwise 
qualified” to participate on the men’s basketball team. The parties agreed 
that “an individual is not qualified if there is a genuine substantial risk that 
he or she could be injured or could injure others.”*°? Subsequently, the dis- 
pute turned on whether playing intercollegiate basketball presents a substan- 
tial risk of injury to Knapp.?!° To evaluate the risk posed on Knapp by 
competitive basketball, the parties engaged in a “battle of medical experts” 
whom the court found in agreement as to Knapp’s cardiovascular medical 
condition,”'! but “evenly split”?!? on their conclusions as to whether or not he 
should play basketball. Judge Zagel concluded that the testimony of the op- 





207. Id. 

208. Jd. at 1196. This holding contrasts sharply with the district court’s ruling in Pahulu 
that because University of Kansas resources remained available to Pahulu, the University 
did not substantially limit the student-athlete’s major life activity of learning. Pahulu v. 
University of Kan., 897 F. Supp. 1387, 1393 (D. Kan. 1995). 

209. Knapp, 942 F. Supp. at 1196. 

210. Td. 

2i1.. Ta: 

212. Id. at 1194. 
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posing doctors, Dr. McAnulty!> and Dr. Zipes,?!* conflicted in their predic- 
tions and labeled the chance that Knapp would experience a second cardiac 
arrest “unquantifiable.”?!5 Handcuffed by the conflicting expert testimony 
and a perceived mandate from Congress to evaluate whether a substantial 
risk existed justifying Knapp’s exclusion, the court found that it “must con- 
sider the testimony of all the experts who testified and determine which are 
most persuasive. It is what the trial of disputes such as this will sometimes 
require. It might have been better to have left the choice to a panel of physi- 
cians, but Congress left it with the courts, and the random assignment of this 
case has left it here with me.”?!° 


Weighing all the testimony, the court found three reasons why no genuine 
substantial risk of a second cardiac arrest existed should Knapp play intercol- 
legiate basketball: (1) the lack of any symptoms subsequent to the first car- 
diac arrest in light of Knapp’s continued physical activity; (2) medical 
testimony asserting that the risk of a second cardiac arrest decreases with 
time, and (3) the ICD’s record of success.”!? Judge Zagel recanted his re- 
quirement for a courtside defibrillator on the basis that, as a reasonable ac- 
commodation, it served little useful purpose in light of Knapp’s internal 
defibrillator?'*; however, Judge Zagel required Northwestern to “interro- 
gate” the defibrillator on a bi-weekly basis, with costs assumed by Knapp.?!° 


To grant the injunction, the court evaluated the balance of harms to 
Knapp and the public interest. The court noted that Northwestern might suf- 
fer harm to its reputation and ability to recruit quality students only if Knapp 
suffered cardiac arrest and died on a basketball court; however “[t]he harm 
to Knapp if he is unable to play is substantial and certain.”?° The court 
found that the balance weighed in favor of Knapp because, if denied an op- 
portunity to play intercollegiate basketball, the harm to Knapp would be ir- 
reparable.”?! Therefore, the court granted a permanent injunction. 


In light of the district court’s ruling, Northwestern filed an emergency no- 
tice of appeal on September 27, 1996, and sought a stay of enforcement of the 





213. Knapp called Dr. McAnulty, a cardiologist and electrophysiologist, and head of 
University Arrhythmia Service at Oregon Health Services University, who estimated that 
Knapp would be subject to a “minimal risk” of a second cardiac arrest should he play 
basketball for Northwestern. Brief for Appellee at 5,7, Knapp v. Northwestern Univ., 101 
F.3d 473 (7th Cir. 1996) (No. 96-3450). 

214. Dr. Zipes, called by Northwestern, is Distinguished Professor of Medicine and 
Director of the Cardiology Division at the Krannert Institute of Cardiology at the Indiana 
University School of Medicine and argued that playing intercollegiate basketball places 
Knapp at a substantial risk of death. Brief for Appellant at 17, Knapp v. Northwestern 
Univ., 101 F.3d 476 (7th Cir. 1996) (No. 96-3450). 

215. Knapp, 942 F. Supp. at 1196. 

216. Id. at 1197. 

OA Wee Fe 

218. Id. at 1198. 

219. Id. 

220. Id. at 1199. 

221.. dd. 
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injunction.*”* The Seventh Circuit Court of Appeals granted the stay and 
expedited the proceedings, hearing oral arguments on November 7, 1996,223 
and deciding the case on November 22, 1996.74 


b. The Seventh Circuit Decision 


The Seventh Circuit Court of Appeals reviewed the district court opinion 
for interpretation of the Rehabilitation Act de novo.?*> The court faced two 
central issues: whether Knapp is an “individual with a disability” within the 
meaning of the Rehabilitation Act, and whether he is “otherwise qualified” 
to participate on the Northwestern men’s basketball team.?7° Following its 
analysis, the court reversed the district court and ruled that Knapp is not an 
“individual with a disability” within the meaning of the Act, and that he is 
not “otherwise qualified” to participate in intercollegiate basketball for 
Northwestern.?7 

The Seventh Circuit found Knapp’s heart condition qualified as a “physi- 
cal impairment” under the Department of Education’s regulations definition 
of “disability,” an assertion that Northwestern did not dispute.??* The Sev- 
enth Circuit then analyzed whether playing intercollegiate basketball was a 
major life activity, and whether Northwestern substantially limited Knapp 
from participating in that activity.2?? The court noted that Knapp’s disability 
is a “greater risk of harm for Knapp than the risk faced by other male college 
basketball players,”*°° and that he is “truly disabled only when his heart 
stops, which may or may not happen to him again.”?*!_ Thus, “[t]his case is 
difficult because it does not fit neatly under the Rehabilitation Act .... [I]t 
is all or nothing — either his heart is functioning and no major life activities 
are limited at that moment, or it has stopped and the most major life activity 
of all — living — has been affected.”**? The parties, however, framed their 
arguments around the assertion that Northwestern substantially limits the 
major life activity of learning: “In their arguments, the parties have separated 
‘substantially limited’ and ‘major life activities’ into two independent criteria. 





222. Knapp v. Northwestern Univ., 101 F.3d 473, 478 (7th Cir. 1996). 

223. Id. 

224. Id. 

225. Jd. Grants of permanent injunctions are reviewed for abuse of discretion, and 
factual determinations are subject to a clearly erroneous standard, with legal conclusions 
given de novo review. The Seventh Circuit noted that a factual or legal error may be 
sufficient to establish an abuse of discretion. 

226. Id. 

227. Id. at 486. 

228. Jd. at 478 (citing 34 C.F.R. § 104.3(j)(2)(i)(A); 45 C.F.R. § 84.3(j)(2)(()(A)). Re- 
call the district court’s finding that because Northwestern regarded Knapp as disabled, he 
satisfied the requirement of “disability” within 29 U.S.C. § 706(8)(B); this indicates that 
the district court viewed Knapp’s condition as less severe than Court of Appeals, which 
held that Knapp undoubtedly has a physical disability related to his heart. 

229. Knapp, 101 F.3d at 479. 

230. Id. 

Zab. Id 

232. I. 
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We do not believe that such a complete separation should be made, at least in 
regard to learning and working.“?*> The Seventh Circuit noted that ”[i]f play- 
ing NCAA basketball reaches a major life activity, then it is likely that depri- 
vation of that activity would, for the individual basketball player, be a 
substantial limitation. Likewise, if playing intercollegiate basketball does not 
reach the status of major life activity, then it is most likely that deprivation 
will not be a substantial limitation.“?*4 

The court then ruled that playing NCAA basketball cannot be “particular- 
ized” as a major life activity?*>: 


Playing intercollegiate basketball obviously is not in and of itself a ma- 
jor life activity, as it is not a basic function of life on the same level as 
walking, breathing, and speaking. Not everyone gets to go to college, 
let alone play intercollegiate sports. We acknowledge that intercollegi- 
ate sports can be an important part of the college learning experience 
for both athletes and many cheering students—especially at a Big Ten 
school .... But not every student thinks so. Numerous college stu- 
dents graduate each year having neither participated in nor attended an 
intercollegiate sporting event. Their sheepskins are no less valuable be- 
cause of the lack of intercollegiate sports in their lives .... Playing or 
enjoying intercollegiate sports therefore cannot be held out as a neces- 
sary part of learning for all students.**° 


Knapp had argued that “major life activities” should be understood sub- 
jectively. The Seventh Circuit, however, declined “to define the major life 
activity of learning in such a way that the Act applies whenever someone 
wants to play intercollegiate athletics.”°’ Interpreting the regulations, the 
Seventh Circuit found that major life activities “are basic functions, not more 
specific ones such as being an astronaut, working as a firefighter, driving a 
race car, or learning by playing Big Ten basketball.”?°* 

The Seventh Circuit next entered a discussion of whether Northwestern 
had substantially limited Knapp. According to the court, “major life activi- 
ties are defined in a more individualized manner during the ‘substantial limi- 
tation’ analysis, where . . . we look at whether the particular impairment 
constitutes a significant barrier for the particular person.”*°° The court ob- 
served that the Rehabilitation Act does not protect “every dream or desire 
that a person [with a disability] may have,”*4° and based its analysis of “sub- 
stantially limits” on “the extent to which the impairment restricts the major 
life activity.”**! The court further explained that “the inability to engage in a 





255: é 
. at 479-80. 
. at 480. 
. (emphasis in original). 
. at 481. 
. (citing 34 C.F.R. § 104.3(j)(2)(ii); 45 C.F.R. § 84.3(j)(2)(ii)). 
. (citing Byrne v. Board of Educ., 979 F.2d 560, 565 (7th Cir. 1992)). 
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particular activity for a particular university is not sufficient to establish a 
disability in regard to education.”*4? This analysis of the Rehabilitation Act 
led to the Seventh Circuit’s conclusion that “Knapp’s ability to learn is not 
substantially limited. Knapp’s scholarship continues, allowing him access to 
all academic and — except for intercollegiate basketball — all nonacademic 
services and activities available to other Northwestern students, in addition 
to all other services available to scholarship athletes.”?4* Therefore, “Knapp 
as a matter of law is not disabled within the meaning of the Rehabilitation 
A 

The three-judge panel also determined that Knapp is not “otherwise quali- 
fied” to play intercollegiate basketball for Northwestern.** The Seventh Cir- 
cuit followed the Supreme Court’s decision in Southeastern Community 
College v. Davis**° that an “otherwise qualified” person with a disability is 
one who can meet all of a program’s requirement. It also adopted the 
method of analyzing whether a person with a disability is “otherwise quali- 
fied” that the Ninth Circuit articulated in Mantolete v. Bolger: “[{I}n order to 
exclude [individuals with disabilities], there must be a showing of reasonable 
probability of substantial harm. ... The question is whether, in light of the 
individual’s work history and medical history, employment of that individual 
would pose a reasonable probability of substantial harm.”?*’ This standard is 
tilted towards colleges and universities because the Seventh Circuit ruled that 
“medical determinations of this sort are best left to team doctors and univer- 
sities as long as they are made with reason and rationality and with full re- 
gard to possible and reasonable accommodations.”*** The Seventh Circuit 
overruled the district court to the extent that the district court gave a fresh 
review to Northwestern’s decision to exclude Knapp.**? Instead, the Seventh 
Circuit agreed with the district court in Pahulu that “reasonable and rational” 
decisions about a student’s medical eligibility to play intercollegiate sports by 
university physicians should be respected, “although conservative”?”: 


We do not believe that, in cases where medical experts disagree in their 
assessment of the extent of a real risk of serious harm or death, Con- 
gress intended that the courts — neutral arbiters but generally less 
skilled in medicine than the experts involved, should make the final 





242. Id. (citation omitted). 

243. Ina footnote, the court accused Northwestern of being “somewhat disingenuous” 
when Northwestern argued that Knapp receives educational benefits of being on the bas- 
ketball team even though he cannot participate in practices or games and can only sit on 
the bench, because Knapp’s status on the team does not afford him “true participation.” 
Id. at n.5. 

244. Id. at 481-82. 

245. Id. at 482. 

246. 442 U.S. 397, 99 S. Ct. 2361 (1979). 

247. Knapp v. Northwestern University, 101 F.3d 473, 483 (7th Cir. 1996) (citing 
Mantolete v. Bolger, 767 F.2d 1416, 1422 (9th Cir. 1985)). 

248. Id. at 484. 

249. Id. 

250. Id. at 484-85 (quoting Pahulu v. University of Kan., 897 F. Supp. 1387, 1394 (D. 
Kan. 1995)). 
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medical decision. Instead, in the midst of conflicting expert testimony 
regarding the degree of serious risk of harm or death, the court’s place 
is to ensure that the exclusion or disqualification of an individual was 
individualized, reasonably made, and based upon competent medical 
evidence. So long as these factors exist, it will be the rare case regard- 
ing participation in athletics where a court may substitute its judgment 
for that of the school’s team physicians.?>! 


The court evaluated the medical evidence and testimony presented to the 
district court and found that Northwestern’s decision to exclude Knapp was 
reasonable and based on competent medical evidence,”>? but cautioned, “we 
are not saying Northwestern’s decision necessarily is the right decision. We 
say only that it is not an illegal one under the Rehabilitation Act.”53 

With the defeat, Knapp petitioned for a rehearing en banc, and on January 
3, 1997, the Seventh Circuit denied the petition.*>4* On April 3, 1997, Knapp 


petitioned the Supreme Court for certiorari, but this request was denied on 
June 16, 1997.255 


C. Casey Martin: The Modern Trend under the ADA? 


“Casey Martin is a disabled professional golfer. He can do everything well 
in the game of golf except walk to and from his shots.”*°° Martin suffers from 
Klippel-Trenaunay-Weber Syndrome,”°’ a degenerative and debilitating dis- 
ease where the blood vessels in his lower right leg fail to circulate the blood 


back to his heart.2°° The end result: Martin “is at substantial risk of serious 
physical harm by the mere act of walking”? and cannot walk a golf 
course.*©” After Martin’s success as a golfer at Stanford University,?°! he 
sought to participate in the PGA Tour during the 1998 season by competing 
in the Tour’s three-stage qualifying tournament: 





251. Id. at 485. 

252. Id. at 483-84. 

253. Id. at 485. 

254. Knapp v. Northwestern Univ., No. 96-3450, 1997 U.S. App. LEXIS 93, at *1 (7th 
Cir. Jan. 3, 1997). 

255. Knapp v. Northwestern Univ., 117 S. Ct. 2454 (1997). 

256. Martin v. PGA Tour, Inc., 994 F. Supp. 1242, 1243 (D. Or. 1998). 

257. Martin v. PGA Tour, Inc., 984 F. Supp. 1320, 1322 (D. Or. 1998). 

258. Martin v. PGA Tour, Inc., 994 F. Supp 1242 (D. Or. 1998). Although he wears 
compression stockings to provide pressure to the veins, Martin suffers from chronic and 
severe pain, sleep disorders, atrophied muscles in his leg, painful knee abnormalities, a 
weakened and fragile tibia, and the risk of losing his leg. /d. (citing the testimony of Dr. 
Donald Jones, Martin’s treating physician). 

259. Id. 

260. Jd. A tournament course requires a professional golfer to complete “approxi- 
mately 5 miles of walking in a 5 hour time period.” Jd. 

261. At Stanford University (where the NCAA and Pac-10 Conference allowed him to 
use a cart during competition), Martin and his Stanford team set the NCAA record for the 
lowest score over two rounds of golf. Kay Hawes, Putting Some Bend in the Rules: Martin 


Case Points Out the Need to Anticipate the Hopes and Challenges of Disabled Athletes, 
NCAA News, Feb. 16, 1998, at 1. 
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The first stage consists of 72 holes [of golf]. Those who score well 
enough in this stage advance to the second stage consisting of 72 holes. 
The top qualifiers, approximately 168 players, advance to the third and 
final stage consisting of 108 holes. The lowest 35 finishers plus ties are 
awarded playing privileges on the regular PGA Tour. The next 70 low- 
est scoring players obtain privileges to play on the Nike Tour.?® 


During the first two rounds of the qualifying tournament, the PGA allowed 
golfers to use motorized carts,?°? and Martin successfully made it through 
these two stages.”** During the third stage of the qualifying tournament, as 
well as all tournaments on the PGA and Nike Tours, the PGA requires all 
golfers to walk.”°° Seeking an injunction to compel the PGA to allow him 
use of a golf cart during these competitions, Martin filed suit under the ADA 
against the PGA Tour.’ 

The district court for the District of Oregon awarded Martin a preliminary 
injunction allowing him to use a cart during the third stage of the qualifying 
tournament,’°’ and Martin scored well enough to win the privilege of playing 
on the Nike Tour.*°8 The district court then heard arguments on the main 
issue of whether the PGA’s “no-cart” rule violated Title III of the ADA 
which forbids discrimination on the basis of disability at places of public ac- 
commodation.”©? Since Martin was clearly disabled,?”” the PGA’s main de- 
fense to Martin’s claim was that “the requirement of walking is a substantive 
rule of its competition and that a waiver of the rule would, accordingly, result 
in a fundamental alteration of its competitions . . . .”?7! 


The court began its analysis by reviewing ADA cases involving the funda- 
mental alteration defense as applied to athletic programs.” Although the 





262. Martin, 984 F. Supp. at 1321. 

263. Id. at 1322. 

264. Id. 

265. Id. Golf carts, however, are permitted on the Senior PGA Tour, which sponsors 
tournaments for professional golfers at least 50 years old. Jd. at 1322 n.1. 

266. Id. 

267. Id. Subsequent to this ruling, the PGA allowed all players to use carts for this last 
stage of the tournament. /d. 

268. Id. After his success, the court extended the preliminary injunction to allow Mar- 
tin to use a cart during the first two Nike Tour events. Jd. Martin subsequently won the 
first event on the 1998 Nike Tour, the Lakeland Classic. See Harig, supra note 14. 

269. Before getting to the merits of the “no-cart” rule, the court in a separate opinion 
found that the PGA was not exempted from the ADA as a “private club,” but instead was 
subject to Title III of the ADA since its tournaments were played at places of public ac- 
commodation. Martin v. PGA Tour, Inc., 984 F. Supp. 1320 (D. Or. 1998). 

270. Martin v. PGA Tour, Inc., 994 F. Supp. 1242 (D. Or. 1998); see also Martin v. PGA 
Tour, Inc., 984 F. Supp. 1320, 1322 (D. Or. 1998). 

271. Martin v. PGA Tour, Inc., 994 F. Supp. 1242 (D. Or. 1998). 

272. Id. Specifically, the court addressed McPherson v. Michigan High Sch. Athletic 
Ass’n, 119 F.3d 453 (6th Cir. 1997) (see infra notes 331-356 and accompanying text for an 
overview of this case); Sandison v. Michigan High Sch. Athletic Ass’n, 64 F.3d 1026 (6th 
Cir. 1995) (see infra notes 288-292 and accompanying text); Pottgen v. Missouri State High 
Sch. Athletic Ass'n, 40 F.3d 926 (8th Cir. 1994) (see infra notes 314-320 and accompanying 
text); and Bowers v. NCAA, 974 F. Supp. 459 (D.N.J. 1997) (see infra notes 357-378 and 
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court recognized that high schools and colleges were not required to modify 
requirements that “would obviously alter the fundamental nature of the pro- 
gram,”’’> the district court went on to note: 


That is not to say that athletic associations have unfettered discretion 
to set eligibility requirements as they see fit... . 

Essentially, then, the PGA Tour’s contention that it alone may set 
the rules of competition, and that any modification of any of its rules 
(which may be necessary to accommodate the disabled) fundamentally 
alters the nature of PGA tournaments, is simply another version of its 
argument that the PGA Tour is exempt from the provisions of the 
ADA. It is not. The court has the independent duty to inquire into the 
purpose of the rule at issue, and to ascertain whether there can be a 
reasonable modification made to accommodate plaintiff without frus- 
trating the purpose of the rule, and without altering the fundamental 
nature of PGA Tour competition.?”4 


Although the rules of golf do not require walking as part of the game, the 
PGA and Nike Tours do.?”> “Thus, Casey Martin cannot walk the course, 
and only a cart will permit him to compete on the Nike Tour .... [H]e finds 
himself in conflict with a substantive rule of operation.”?’° Thus, the court 
went on to evaluate Martin’s Title III claim.?”’ 

The court first set forth that Martin had the burden of proving that he 
requested a reasonable modification for his disability from the PGA.?’8 


“With respect to this element,” the court held, “the use of a cart is certainly 
not unreasonable in the game of golf.”””? The court reasoned that this was 
true because of the PGA’s four types of tournaments (Qualifying School 





accompanying text). See also supra notes 105-114 and accompanying text for an overview 
of the fundamental alteration defense. 

273. Martin v. PGA Tour, Inc., 994 F. Supp. 1242, 1246 (D. Or. 1998). 

274. Id. 

275. Id. at 1248. The court found that: 

No written policy has been cited by either party which governs the Rules Com- 
mittee in its exercise of discretion regarding a waiver of the walking requirement. 
On the occasions when the walking rule has been waived, it was been waived for 
all competitors (e.g., to shuttle players from the 9th green to the 10th tee where 
considerable distance is involved). No waiver has ever been granted for individu- 
alized circumstances (such as disability). 

Id. 

276. Id. at 1250. 

277. Martin also brought claims under Title I of the ADA claiming that he was an 
employee of the PGA Tour and that they discriminated against him under Title III’s spe- 
cific prohibition against discrimination in a professional licensing “course or examination.” 
The court rejected these claims “without detailed elaboration.” Jd. at 1247. 

278. Id. at 1248. The standard for this burden is that the plaintiff introduce “evidence 
that the requested modification is reasonable in the general sense, that is, in the general 
run of the cases.” /d. (quoting Johnson v. Gambrinus Co., 116 F.3d 1052, 1059 (Sth Cir. 
1997)). 

279. Id. Martin and his physician tried various braces, shoe inserts, and orthopedic 
aids to enable him to walk a round of golf. None were successful. Jd. at 1250. 
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Tournament, Nike Tour, PGA Tour, and Senior PGA Tour), the PGA al- 
lowed carts in the Senior Tour and during the first two stages of qualifying 
without handicapping those players who ride carts.7®° Also, the court noted 
that the NCAA and Pac-10 Conference allow the use of carts at collegiate 
tournaments.**! Once Martin established that use of a cart during a golf 
tournament was a reasonable accommodation, the PGA “then must make 
the requested modification unless it meets its burden of proving that the re- 
quested modification would fundamentally alter the nature of its public ac- 
commodation.”?*? This burden requires an individual assessment of Martin’s 
disability and circumstances playing on the PGA Tour.?® 

The PGA Tour alleged that the purpose of the walking rule “is to inject 
the element of fatigue into the skill of shot-making.”?8* Although the court 
found credible evidence supported this reason for the rule,?*> it also deter- 
mined that the amount of fatigue registered during a round of golf attributa- 
ble to walking “cannot be deemed significant under normal 
circumstances.”?8° The district court determined that walking a course is an 
extended activity that provides numerous opportunities for rest and refresh- 
ment, and thus the fatigue a golfer develops is “primarily a psychological 
phenomenon.”?8’? Furthermore, even when given the opportunity to ride 
carts (such as on the Senior Tour or in qualifying), the “vast majority” of 
players decide to walk; fatigue, the court reasons, cannot be overwhelming.?8* 
In its evaluation of the importance of the fatigue factor of walking during a 
golf tournament, the district court reasoned that “walking at a slow pace—to 
the able-bodied—is a natural act, of little more difficulty than breathing. It is 
how we were designed to move from place to place.”?8° 

But looking at an individual assessment of Martin’s fatigue during a round 
of golf, the court recognized two major aspects. First, Martin will still be 
forced to walk part of the course: from the cart to each of his shots and from 
the cart to the tee boxes and greens, acts that entail walking approximately 
25 percent of the course.*°° Secondly, Martin must also deal with the fatigue 
of his physical impairment: 


The plaintiff is in significant pain when he walks, and even when he is 
getting in and out of the cart. With each step, he is at a risk of fractur- 
ing his tibia and hemorrhaging. The other golfers have to endure the 





280. Id. at 1248 & n.9. 

281. Td. 

282. Id. at 1249. 

283. Id. (citing Crowder v. Kitagawa, 81 F.3d 1480, 1486 (9th Cir. 1996) and Stillwell v. 
Board of Police Comm’rs, 872 F. Supp. 682, 687 (W.D. Mo. 1995)). 

284. Id. at 1250. 

285. Id. 

286. Jd. One expert at trial calculated that the energy expended while walking a round 
of golf is “nutritionally .. . less than a Big Mac.” Td. 

287. Id. 

288. Id. 

289. Id. at 1251. 

290. Id. 
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psychological stress of competition as part of their fatigue; Martin has 
the same stress plus the added stress of pain and risk of serious injury. 
As he put it, he would gladly trade the cart for a good leg. To perceive 
that the cart puts him—with his condition—at a competitive advantage 
is a gross distortion of reality. 

As plaintiff easily endures greater fatigue even with a cart than his 
able-bodied competitors do by walking, it does not fundamentally alter 
the nature of the PEA [sic] Tour’s game to accommodate him with a 
onrt. 


After making this finding, the court had little difficulty in concluding that 
“(t]he rules, as demonstrated, are not so sacrosanct. The requested accom- 
modation of a cart is eminently reasonable in light of Casey Martin’s 
disability.”?97 


II. SrupENT-ATHLETES WITH LEARNING DISABILITIES 


When discussing disabled athletes, those individuals with physical impair- 
ments often come to mind first. But both the ADA and the Rehabilitation 
Act encompass mental, emotional, psychological and learning disabilities as 
well.?°? Despite the obvious differences between mental and physical disabil- 
ities, the same ADA and Section 504 standards protect these individuals. We 
will first review cases that involve learning disabled student-athletes in the 
high school setting. Then we will turn our attention to how learning disabili- 
ties may affect college athletes. 


A. Learning Disabled Athletes 
1. Age and Semester Limitations in High School Sports 


One of the most often litigated aspects under the ADA concerning student 
athletes is whether rules which limit high school athletic competitions to stu- 
dents under a certain age illegally discriminate against mentally disabled stu- 
dents. Because of the number of cases and because they bear little direct 





291. Id. 

292. Id. at 1253. 

293. 29 U.S.C.A. § 706(8)(B)(i) (Rehabilitation Act); 42 U.S.C.A. § 12102(2)(A) 
(ADA) (both noting that covered disabilities include “a physical or mental impairment”). 

294. See Dennin v. Connecticut Interscholastic Athletic Conference, Inc., 913 F. Supp. 
663 (D. Conn.), vacated as moot, 94 F.3d 96 (2d Cir. 1996) (age limit of 19); McPherson v. 
Michigan High Sch. Athletic Ass’n, Inc., 119 F.3d 453 (6th Cir. 1997) (en banc) (eight 
semesters of eligibility); Sandison v. Michigan High Sch. Athletic Ass’n, Inc., 863 F. Supp. 
483 (E.D. Mich. 1994), vacated in part as moot and rev’d in part, 64 F.3d 1026 (6th Cir. 
1995) (age limit of 19); Frye v. Michigan High School Athletic Ass’n, Inc., 121 F.3d 708 (6th 
Cir. 1997) (unpublished disposition) (eight semesters of eligibility); Pottgen v. Missouri 
State High Sch. Activities Ass’n, 857 F. Supp. 654 (E.D. Mo.), rev’d, 40 F.3d 926 (8th Cir. 
1994) (age limit of nineteen); Rhodes v. Ohio High Sch. Athletic Ass’n, 939 F. Supp. 584 
(N.D. Oh. 1996) (eight semesters of eligibility); Booth v. University Interscholastic League, 
No. A90CA764, 1990 WL 484414, at *3 (W.D. Tex. Oct. 4, 1990) (age limit of 19); Univer- 
sity Interscholastic League v. Buchanan, 848 S.W.2d 298 (Tex. App. 1993) (age limit of 
nineteen). 
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impact on colleges and universities,??> we will outline only two decisions in 
detail: one which decided that age or semester limits were valid,?%° and one 
which held that such rules were invalid.?9’ 


2. Age Limits Violate ADA & Section 50478 


In Dennin v. Connecticut Interscholastic Athletic Conference, Inc.,?°? a high 
school senior challenged under the Rehabilitation Act and the ADA a rule 
which forbade students over age 19 from participating in high school athlet- 
ics. The Connecticut Interscholastic Athletic Conference (CIAC), which su- 
pervised and regulated high school athletic competitions, did not allow 
students who turn 19 before September 1 of any school year to participate in 
interscholastic competitions.*° The rule was put into effect to prevent unfair 
competition, to protect younger athletes, to discourage delays in education, 
to prevent red-shirting techniques, and to avoid older athletes from preempt- 
ing the spots of younger students.*”! 





For cases with similar factual and legal questions, see also Doe v. Marshall, 459 F. 
Supp. 1190 (S.D. Tex. 1978), vacated as moot, 622 F.2d 118 (5th Cir. 1980) (mentally-dis- 
abled student challenges residency requirement); Johnson v. Florida High Sch. Activities 
Ass’n, Inc., 899 F. Supp. 579 (M.D. Fl. 1995), vacated as moot, 102 F.3d 1172 (11th Cir. 
1997) (deaf student challenges age limit of nineteen); Hoot v. Milan Area Sch., 853 F. 
Supp. 243 (E.D. Mich. 1994) (mentally disabled student challenge to minimum GPA re- 
quirement); Elitt v. U.S.A. Hockey, 922 F. Supp. 217 (E.D. Mo. 1996) (mentally disabled 
child challenges age limits in youth hockey league); Schultz v. Hemet Youth Pony League, 
Inc., 943 F. Supp. 1222 (C.D. Cal. 1996) (child with cerebral palsy challenges age limits in 
youth baseball league); Crocker v. Tennessee Secondary Sch. Athletic Ass’n, 735 F. Supp. 
753 (M.D. Tenn. 1990) (learning disabled student challenges athletic transfer rule under 
§ 1983). 

295. Intercollegiate eligibility rules do include limits on the number of seasons in which 
student-athletes may compete in intercollegiate athletics. See National Collegiate Athletic 
Association, 1997-98 NCAA Division I MANUAL, Bylaw 14.2, et seg. (1997) (student-ath- 
letes can compete in only four seasons of any one sport within the five years after enrolling 
in college, with exceptions for military or religious service and certain hardships). 

296. Dennin v. Connecticut Interscholastic Athletic Conference, Inc., 913 F. Supp. 663 
(D. Conn.), vacated as moot, 94 F.3d 96 (2d Cir. 1996). 

297. McPherson v. Michigan High Sch. Athletic Ass’n, Inc., 119 F.3d 453 (6th Cir. 
1997) (en banc). 

298. In addition to Dennin, several other cases have come to the same conclusion on 
similar grounds. See Sandison v. Michigan High Sch. Athletic Ass’n, Inc., 863 F. Supp. 483 
(E.D. Mich. 1994), vacated in part as moot and rev'd in part, 64 F.3d 1026 (6th Cir. 1995); 
Pottgen v. Missouri State High Sch. Activities Ass’n, 857 F. Supp. 654 (E.D. Mo. 1994), 
rev'd, 40 F.3d 926 (8th Cir. 1994); University Interscholastic League v. Buchanan, 848 
S.W.2d 298 (Tex. App. 1993); Booth v. University Interscholastic League, No. A90CA764, 
1990 WL 484414 (W.D. Tex. Oct. 4, 1990). See also Doe v. Marshall, 459 F. Supp. 1190 
(S.D. Tex. 1978), vacated as moot, 622 F.2d 118 (Sth Cir. 1981); Johnson v. Florida High 
Sch. Activities Ass’n, Inc., 899 F. Supp. 579 (M.D. Fl. 1995), vacated as moot, 102 F.3d 1172 
(11th Cir. 1997); Schultz v. Henet Youth Pony League, Inc., 943 F. Supp. 1222 (C.D. Cal. 
1996); Pottgen v. Missouri State High Sch. Activities Ass’n, 40 F.3d 926, 931-33 (8th Cir. 
1994) (Arnold, C.J., dissenting). 

299. 913 F. Supp. 663 (D. Conn. 1996), vacated as moot, 94 F.3d 96 (2d Cir. 1996). 

300. Jd. at 666. 

301. Id. 





146 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 1 


Joseph Dennin wished to compete on the Trumbull High School swim 
team, as he had his three previous years in high school.*°* “Due to his special 
education needs” resulting from Downs Syndrome, he spent an extra year in 
middle school, which resulted in his turning 19 before the beginning of his 
senior year.*°? Although he was “without dispute, always the slowest swim- 
mer in the pool,”> his relay teams occasionally won points.*°° Although the 
CIAC refused to waive the age-limit rule for Dennin,* it did allow Dennin 
to participate as an “exhibition swimmer,” which allowed him to swim in 
meets but not to earn any points.*°’? Dennin then sued for an injunction in- 
sisting that he be allowed to participate fully on the swim team. 

In reviewing this claim, the federal district court first found that Dennin 
would suffer irreparable harm should he not be able to compete on the swim 
team since the activity was important to Dennin’s self-esteem and social 
skills, no points that he would earn at meets would count, and his senior 
season had already begun.*°* 

The court then turned to evaluate the merit of Dennin’s claims that he was 
the victim of discrimination on the basis of disability. The CIAC, the court 
held, was subject to the Rehabilitation Act since it indirectly received federal 
financial assistance**? and was subject to the ADA since it operated a place 
of public accommodation.*'!® The court also determined that Dennin’s 
Downs Syndrome made him clearly “disabled” within the meaning of those 
statutes.*'! Two questions remained to be determined: whether he was 
“otherwise qualified” and whether he was discriminated against because of 
his disability. 

The court held that Dennin was “otherwise qualified.”*!* The first step in 
making this conclusion, however, was to recognize that even if Dennin can- 
not meet a necessary requirement of competing, the court must decide 
“whether CIAC’s waiver of the age requirement would be a reasonable ac- 
commodation . . . [or whether it] ‘fundamentally alters the nature of the 
program.’”>!3 

To answer this question, the court looked at two possible lines of reason- 
ing, one espoused in Pottgen v. Missouri State High School Activities Associa- 
tion®'* and one outlined in Johnson v. Florida High School Activities 
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304. 
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307. 4 

308. . at 666-67. 

309. . at 667. 

310. Id. at 670. 

311. . at 667. 

312: . at 668-69. 

313. . at 668 (quoting Pottgen v. Missouri State High Sch. Activities Ass’n, 40 F.3d 
926, 929 (8th Cir. 1994) and Johnson v. Florida High Sch. Activities Ass’n, Inc., 899 F. 
Supp. 579, 584 (M.D. Fla. 1995), vacated as moot, 102 F.3d 1172 (11th Cir. 1997)). 

314. 40 F.3d 926 (8th Cir. 1994). 
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Association, Inc.*'° The Pottgen court ruled that age limits in high school 
sports were “essential” and that “waiver of an essential eligibility standard 
would constitute a fundamental alteration in the nature of the [athletic] pro- 
gram.”3!© “Since no reasonable accommodation could be made,” under this 
approach, the “plaintiff [in Pottgen] was not ‘otherwise qualified.’”’>'’? The 
Johnson court, on the other hand, took a different approach — instead of 
looking at the rule in general — it looked at whether enforcing the rule in 
each particular case would further the goals and fundamental purposes of age 
limits.*'* Thus, “the relationship between the age requirement and its pur- 
poses must be such that waiving the age requirement in the instant case 
would necessarily undermine the purposes of the requirement.”>!9 Since in 
Johnson the athlete posed no safety hazard and did not compromise the com- 
petitive level, waiving the age requirement would not fundamentally alter the 
interscholastic competition.*”° 


The Dennin court determined that it would follow the reasoning of John- 
son.**! The court based its decision on the following policy decision: 


It would be an anathema to the goals of the Rehabilitation Act [and the 
ADA] to decline to require an individualized analysis of the purposes 
behind the age requirement as applied to Dennin. Failure to perform 
such an analysis would exalt the rule itself without regard for the essen- 
tial purposes behind the rule.*?? 


Thus, the Dennin court reviewed the goals of the age limit rule and the im- 
pact of allowing Dennin to participate: 


Plaintiff has no competitive advantage. He is, without dispute, always 
the slowest swimmer in the pool. He is no safety risk to himself or 
others. Swimming is not a contact sport. His education was not 
delayed to gain a competitive advantage but only because of his disabil- 





315. 899 F. Supp. 579 (1995), vacated as moot, 102 F.3d 1172 (11th Cir. 1997). 

316. Dennin v. Connecticut Interscholastic Athletic Conference, Inc., 913 F. Supp. 663, 
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322. Id. at 668-69. See also Martin v. PGA Tour, Inc., 994 F. Supp. 1242, 1249 (D. Or. 
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individual circumstances, the requested modification would fundamentally alter PGA and 
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ity. He is not a red-shirt threat. Granting him a waiver would not alter 
the nature of the swimming program.*”? 


Although the CIAC had allowed Dennin to participate on “exhibition sta- 
tus,” the court still granted the injunction. Both Section 504 and the ADA 
promote “full participation and equality of the disabled to the extent reason- 
able accommodations can be made.”3*4 The court further concluded that 
granting waivers to the rule would not constitute an undue burden upon the 
CIAC, because “this case only affects the CIAC’s consideration of the dis- 
abled, not its consideration of all students failing to meet the age 
requirement.”%5 

Finally, the court had to address the issue of whether Dennin was discrimi- 
nated against on account of his disability. The CIAC claimed that its actions 
were the result of “a neutral rule neutrally applied.”°?° But, the court 
claimed, “[t]he sole reason the plaintiff is in school at nineteen is his disabil- 
ity.”°°7 Thus, “[t]o accept such an analysis would mean that any student who 
fails to meet [defendant’s] requirement as a result of past handicap is not 
‘otherwise qualified,’ and therefore is not protected by the Rehabilitation 
Act.”°28 The final result: CIAC discriminated against Dennin because of his 
disability in not granting a waiver of the age limit rule. Thus, finding that the 
age limit requirement must be waived to comply with the ADA and the Re- 
habilitation Act, the district court awarded the injunction.*”? 


3. Age Limits Do Not Offend the ADA or Section 504° 


Despite the logic of Dennin, the Sixth Circuit in the en banc decision of 
McPherson v. Michigan High School Athletic Association, Inc.,>*! held that 
Michigan’s eight-semester rule, which forbid students who had been enrolled 





323. Id. at 669. 
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327. Id. at 670. 

328. Id. at 669 (quoting Booth v. University Interscholastic League, No. A90CA764, 
1990 WL 484414, at *3 (W.D. Tex. Oct. 4, 1990)). 
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junction under 42 U.S.C. § 1983 (1994). Id. 

Although the CIAC appealed the injunction, Dennin was able to compete for the 
swim team during his senior season. By the time the appeal reached the court for review, 
however, the season was over and the Second Circuit found the case moot. Dennin v. 
Connecticut Interscholastic Athletic Conference, Inc., 94 F.3d 96 (2d Cir. 1996). 

330. In addition to McPherson, numerous other cases have held that age limits in 
interscholastic sports do not discriminate illegally against the disabled. See Sandison v. 
Michigan High Sch. Athletic Ass’n, Inc., 64 F.3d 1026 (6th Cir. 1995); Frye v. Michigan 
High Sch. Athletic Ass’n, Inc., 121 F.3d 708 (6th Cir. 1997); Pottgen v. Missouri State High 
Sch. Activities Ass’n, 40 F.3d 926 (8th Cir. 1994) (age limit of 19); Rhodes v. Ohio High 
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331. 119 F.3d 453 (6th Cir. 1997) (en banc). 





1998] DISABILITIES AND INTERCOLLEGIATE ATHLETICS 149 


in the ninth through twelfth grades for more than eight semesters from par- 
ticipating in sports,**? did not violate the ADA or Rehabilitation Act.5%5 

The facts of McPherson are similar to those in Dennin. During Dion R. 
McPherson’s freshman, sophomore, and junior years in high school, his grade 
point average was so low as to make him ineligible to participate in interscho- 
lastic sports.*34 In fact, McPherson was forced to repeat his junior year, but 
during this year (his seventh and eighth semesters at school) he raised his 
grade point average so that he became eligible to participate in basketball ,>*5 
where he proved to be “in the middle of the pack” with regard to his tal- 
ent.*°¢ At the beginning of his senior year (his ninth semester), McPherson 
was diagnosed with Attention Deficit Hyperactive Disorder and a seizure 
disorder, which classified him as having a “specific learning disability” under 
state law.*9’ Thus, McPherson petitioned the Michigan High School Athletic 
Association (“MHSAA”) to waive the eight-semester rule,*>* which was im- 
plemented to ensure competitive balance by limiting experience and skill, 
prevent red-shirting, and ensure the primacy of the classroom.*7? The MH- 
SAA denied McPherson’s request.*4° At this point, McPherson filed suit 
under Section 504 and the ADA for an injunction to allow him to partici- 
pate.*4! The district court originally granted McPherson a preliminary injunc- 
tion.*4? This decision was then appealed to the Sixth Circuit, where a panel 
initially reversed the decision before the court agreed to hear the case en 
banc.33 


A full panel of the Sixth Circuit reversed the district court and vacated the 


injunction.**4 The court first noted that the injunction would be upheld if the 
MHSAA implemented the eight-semester rule to prevent students with 
learning disabilities from participating in sports.*4° This rule, however, “is a 
‘neutral rule’ — neutral that is, with respect to disability.”*4° The court made 
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this judgment since, even with an undiagnosed learning disability, McPherson 
was capable of competing in interscholastic competition prior to age 19.547 
Thus, “the age regulation does not exclude students from participating ‘solely 
by reason’ of their disability.”*** 


Since the rule did not facially discriminate against McPherson, the Sixth 
Circuit had to determine if “the MHSAA could have reasonably accommo- 
dated him [through waiver of the eight-semester rule] and refused to do 
so.”34° Since a waiver of the rule was the only possible accommodation, the 
court would allow the injunction unless requiring the waiver would result in a 
fundamental change in interscholastic competition or impose an undue bur- 
den on MHSAA.*°° The court first determined that the eight-semester rule 
was fundamental to high school athletics since it provided for a level playing 
field, promoted opportunities for younger players to compete, prevented red- 
shirting, and encouraged academic primacy.**! In deciding whether waiving 
this rule would unlawfully alter the system, the court concluded, that 
“le|xpanding the sports program to include older students works a funda- 
mental alteration” because of their increased experience and physical 
maturity.*°? 

The court then turned to the issue of administrative burden. Unlike the 
Dennin court which demanded that an individualized assessment of an ath- 
lete’s skills was necessary to see if a waiver was reasonable,**? the Sixth Cir- 
cuit took another view: 


The MHSAA’s expert explained that five factors weigh in deciding 
whether an athlete possessed an unfair competitive advantage due to 
age: chronological age, physical maturity, athletic experience, athletic 
skill level, and mental ability to process sports strategy. It is plainly an 
undue burden to require high school coaches and hired physicians to 
determine whether these factors render a student’s age an unfair com- 
petitive advantage. The determination would have to be made relative 
to the skill level of each participating member of opposing teams and 
the team as a unit. And of course each team member and the team as a 
unit would present different skill level. Indeed, the determination 
would also have to be made relative to the skill level of the would-be 
athlete whom the older student displaced from the team. It is unrea- 





court found that there was “no principled distinction between the nature and purpose of 
the age-limit rule and the eight-semester rule,” id. at 461, it relied heavily on Sandison 
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351. Id. at 461-62. 
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sonable to call upon coaches and physicians to make these near-impos- 
sible determinations.**4 


The court made clear that waiver was particularly inappropriate in Mc- 
Pherson’s case since his lack of participation in earlier years at school 
stemmed from his failure to meet minimum academic standings.*>> 

The Sixth Circuit thus concluded that McPherson’s ADA and Rehabilita- 
tion Act claims could not be successful because waiving the eight-semester 
rule would result in a fundamental change in athletic competition and be- 
cause it would entail an undue burden on the MHSAA to determine exactly 
which students could appropriately compete.**° 


B. NCAA Initial Eligibility Requirements 


Although courts have split over whether age and semester limits in high 
school athletics are essential to interscholastic competition (and therefore im- 
mune from an ADA or Rehabilitation Act injunction to waive them), three 
courts which have reviewed the NCAA’s academic eligibility standards have 
all found that they did not discriminate against disabled student-athletes.*>’ 
Before looking at these cases in detail, it is important to review the NCAA’s 
rules regarding the initial eligibility of student-athletes for competition. 

The NCAA®* specifies that before a student may receive an athletic schol- 
arship, practice with a college team, or participate in intercollegiate competi- 
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tion as a freshman, the student must be certified as a “qualifier.”°5° NCAA 
bylaws stipulate that to be a qualifier, a student must graduate from high 
school, complete at least thirteen “core course” classes during high school, 
earn a minimum grade point average in those classes, and record a certain 
minimum score on the SAT or ACT.*® A core course is a “recognized aca- 
demic course (as opposed to a vocational or personal-service course) that 
offers fundamental instructional components in a specified area of study,” 
and the thirteen classes must consist of four years of English, two years of 
math, two years of science, two years of social science, and three additional 
academic classes.**! This requirement has a direct impact on students with 
special education needs: 


The definition of “core course” contained in the NCAA bylaws ex- 
pressly excludes courses taught below the high school’s regular aca- 
demic instructional level, including remedial, special education or 
compensatory courses, regardless of the content of the course. The by- 
laws do provide, however, that special education courses for the learn- 
ing disabled may fulfill the core-curriculum requirements if the 
student’s high school principal submits a written statement to the 
NCAA indicating that students in such classes are expected to acquire 
the same knowledge, both quantitatively and qualitatively, as students 
in other core courses. The same required core courses and grade point 
average must nevertheless be achieved by a learning disabled 
student.3° 





359. NCAA MANUAL, supra note 358, Bylaw 14.3.1. 

360. Jd., Bylaw 14.02.9.1. The precise GPA required is determined through a sliding 
scale “that is based upon the student’s standardized college entrance examination scores 
(i.e., the higher the test score, the lower the required GPA).” Ganden v. NCAA, No. 
96C6953, 1996 WL 680000, *2 (N.D. Ill. Nov. 21, 1996). This “Initial Eligibility Index” 
requires that, to be a qualifier, a student with a score of 820 on the SAT, for example, 
needs to earn a 2.5 grade point average, while a student with a 2.0 grade point average 
requires an SAT score of 1010. NCAA MANUAL, supra note 352, Bylaw 14.3.1.1.1. 

The NCAA also stipulates that only those SAT and ACT scores “achieved under na- 
tional testing conditions on a national testing date” will establish eligibility. /d., Bylaw 
14.3.1.4. The NCAA may allow students who take the standardized tests under nonstan- 
dard conditions (e.g., receiving extra time because of a learning disability) to use those 
scores to determine eligibility. /d., Bylaw 14.3.1.4.3; see also infra Section III A(2)(b) for a 
discussion of Tatum v. NCAA, 992 F. Supp. 1114 (E.D. Mo. 1998), in which the plaintiff 
challenged the NCAA’s refusal to accept his ACT score achieved under nonstandard 
conditions. 

361. NCAA MANUAL, supra note 358, Bylaw 14.3.1.3 and Figure 14-1. 

362. Bowers v. NCAA, 974 F. Supp. 459, 461 (D.N.j. 1997). For the precise rules, see 
NCAA MaAanuaAL, supra note 358, Bylaw 14.3.1.3 (“Courses that are taught at a level below 
the high school’s regular academic instructional level (e.g., remedial, special education or 
compensatory) shall not be considered core courses regardless of course content.”) and 
Bylaw 14.3.1.3.4 (outlining the process that principals must follow for “high school courses 
for students with disabilities to fulfill the core-curriculum requirements”). 

The NCAA does allow one special modification for learning disabled students in re- 
gard to the core curriculum. Whereas the general rule mandates “only courses completed 
in grades nine through twelve may be considered core courses” and that “courses taken 
following the completion of the student’s eighth semester (e.g., summer school after the 
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If students do not meet the precise GPA-achievement test platforms, athletes 
may still be named to “partial qualifier” status, which allows student-athletes 
to receive scholarships and practice during their freshman year but not to 
compete in intercollegiate competition. If a student-athlete fails to receive 
qualifier (or partial qualifier) status through the outlined mechanisms, 
NCAA rules allow for the waiver of these eligibility requirements if “objec- 
tive evidence . . . demonstrates circumstances in which a student’s overall’ 
academic record warrants the waiver of the normal application of this 
regulation.”3° 


1. Challenges to the Core Course Curriculum 


In Ganden v. NCAA*® and Bowers v. NCAA, two student-athletes 
brought claims for injunctions under the ADA after the NCAA denied them 
qualifier status based on the facts that each suffered from learning disabili- 
ties, were placed in special education classes, and thus failed to complete the 
necessary allotment of thirteen NCAA core courses. The key issue con- 
fronting both courts in determining whether an injunction allowing Bowers 
or Ganden to compete was whether the two student-athletes could prove 
they had a likelihood of success on the merits.*°’ The issue was whether 





senior year) may not be used to satisfy core-curriculum requirements,” Jd., Bylaw 
14.3.1.3.1, a “student diagnosed with a learning disability” can include as a core curriculum 
class any course taken before full-time enrollment in college. /d., Bylaw 14.3.1.3.1.1. 

These impacts have not gone unnoticed. “[T]he Department of Justice had been in- 
volved in an ongoing dialogue with the NCAA over its eligibility requirements and their 
impact on learning disabled students. In one correspondence, the Department of Justice 
had specifically asked the NCAA” to grant one learning disabled student’s application to 
waive the traditional eligibility requirements. Ganden v. NCAA, No. 96C6953, 1996 WL 
680000 at *4 (N.D. Ill. Nov. 21, 1996). In May 1998, the Department of Justice and the 
NCAA entered into a consent decree addressing this issue. See text accompanying infra 
notes 399-401. 

Outside the area of initial freshman eligibility, however, the NCAA does have some 
bylaws in place which specifically provide waivers for learning disabled student-athletes. 
See NCAA MANUAL, supra note 358, Bylaw 14.1.6.2.2.1.3 (learning disabled athletes may 
be allowed to compete even if they do not meet standard “full-time” student rules) and 
Bylaw 14.4.3.8 (learning disabled athletes may be allowed to compete even if they do not 
meet general “satisfactory progress” rules). 

363. NCAA MANUAL, supra note 358, Bylaw 14.3.2.1 and Figures 14-3 & 14-6. A par- 
tial qualifier would be a student with a high grade point average but with poor SAT or 
ACT scores; for example, the lowest SAT score possible to achieve “qualifier” status under 
Bylaw 14.3.1.1.1 is 820, but partial qualifiers can receive only a 720 on the SAT if their 
grade point average is above 2.75. Id. 

364. Id., Bylaw 14.3.1.7. NCAA bylaws used to provide only member institutions with 
standing to request a waiver, although the rule apparently has now been changed to allow 
student-athletes greater access to petition individually for a waiver. Ganden v. NCAA, No. 
96C6953, 1996 WL 680000 at *3 and *3 n.3 (N.D. Ill. Nov. 21, 1996). 

365. No. 96 C 6953, 1996 WL 680000, 9 Nat’! Disability L. Rep. | 33 (N.D. Ill. Nov. 21, 
1996). 

366. 974 F. Supp. 459 (D.N.J. 1997). 

367. Bowers v. NCAA, 974 F. Supp. 459, 464 (D.N.J. 1997); Ganden v. NCAA, No. 96 
C 6953, 1996 WL 680000 at *6 (N.D. Ill. Nov. 21, 1996). Although the Ganden court also 
noted that Ganden would suffer an “irreparable harm for which he has no adequate rem- 
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either student could prove a case under the ADA, showing that the NCAA’s 
core curriculum standards discriminate on the basis of disability.°° 

The Ganden>® case presented this issue clearly. When Chad Ganden was 
in second grade, he was diagnosed with a decoding disability which affected 
his reading and writing abilities*’°; in high school Ganden was given a curric- 
ulum that addressed his disability anchored by five specific classes: Basic 
Communications Skills, Basic Composition Skills, Basic World Cultures, 
LRC Typing and LRC Computers.*”! In addition to these classes, Ganden 
completed 11 classes which counted as NCAA “core courses;” in these 
courses he earned a 2.136 grade point average.*’”* Ganden took the ACT 
three times and achieved a scaled score of seventy-six; because of his ACT 
score, however, Ganden needed a GPA of 2.275 in order to qualify for fresh- 
man eligibility at Michigan State as a swimmer.*”> After the NCAA reviewed 
Ganden’s waiver application, it agreed to include the Communications, Com- 
position, and World Culture classes as part of the core curriculum.?” 
Although including these classes allowed Ganden to meet the minimum of 
thirteen core course requirement, it boosted his GPA only to 2.21, still too 
low for eligibility.°”° Had the NCAA agreed to include the typing and com- 
puters classes, Ganden would have achieved the minimum necessary GPA.3”° 
Despite these deficiencies, the NCAA did agree to certify Ganden as a “par- 
tial qualifier,” thus making him eligible for scholarship money and practice 
time.*”” After the district court refused to grant a temporary restraining 
order allowing Ganden to compete in intercollegiate swim meets,*’”* it con- 





edy at law” without an injunction because of the short “competitive life span” of a swim- 
mer and that “the balance of harms tip decidedly in Ganden’s favor,” id. at *6-*7, the 
Bowers court refused to even consider these elements. Bowers, 974 F. Supp. at 467 n.3. 
368. Before turning to these substantive claims, the Ganden court first considered 
whether the NCAA was even subject to Title III of the ADA. Ganden, 1996 WL 680000 at 
*7-*11. The court concluded: 
Although uncertain, the court finds that Ganden has a reasonable likelihood of 
demonstrating that the NCAA both (1) “operates” the swimming facilities at 
[Michigan State University] and other participating member institutions with the 
meaning of Title II, and (2) is “closely connected” to those same particular facil- 
ities in such a manner as to function as a “ticket” to the primary use of those 
facilities. 
Id. at *i1. On the other hand, the Bowers court refused to even consider the issue of 
whether the NCAA would come within the public accommodations provisions of the 
ADA. Bowers, 974 F. Supp. at 467 n.4. 
369. Ganden v. NCAA, No. 96 C 6953, 1996 WL 680000, 9 Nat’! Disability L. Rep. J 33 
(N.D. Ill. Nov. 21, 1996). 
370. 
aye 
372. 
375; 
374. 
375: ( 
376. Id. at *12. 
377. Id. at *5. See NCAA MANUAL, supra note 358, Bylaw 14.3.2.1 and Figures 14-3 & 
14-6 for rules regarding “partial qualifiers.” 
378. Id. at *6. 
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ducted a hearing to determine whether a preliminary injunction would be 
appropriate. 

The Ganden court first determined that Ganden had proved “a causal link 
between [the NCAA’s] denial of Ganden’s waiver application and his learn- 
ing disability” because Ganden’s failure to complete the requisite core 
courses was a direct result of his disability.*”? The court, in a footnote, also 
called into question the NCAA’s rules concerning special education classes: 
“Because the NCAA’s definition of ‘core course’ explicitly excludes special 
education, compensatory and remedial courses, this definition provides at 
least a prima facie case of a disparate impact on learning disabled students.” 
The court then turned its attention to whether modifying the core course or 
minimum GPA requirements would be reasonable accommodations or 
whether it would “fundamentally alter” intercollegiate athletics**° The 
court’s analysis of this issue was keyed by two specific conclusions. The first 
concerned the nature of intercollegiate sports competition: 


The privilege at issue is the NCAA’s intercollegiate athletic pro- 
gram.... The NCAA is not merely a swimming group, but an integral 
part of the college community. The NCAA was created to promote the 
concept of the student-athlete through both athletic excellence and aca- 
demic development. It offers its competitors more than an opportunity 
to swim, but also to represent the NCAA’s member institutions. To- 
ward this general purpose of the privilege, the eligibility requirements 
(1) insure that student-athletes are representatives of the college com- 
munity and not recruited solely for athletics, (2) insure that a student- 
athlete is academically prepared to succeed at college; and (3) preserve 
amateurism in intercollegiate sports.**! 


The court’s second major finding concerned the nature of the NCAA’s 
eligibility criteria: 


Whatever criticism one may level at GPA and the national standardized 
tests, these provide significant objective predictors of a student’s ability 
to succeed at college. The ‘core course’ criteria further serves the dual 





379. Ganden v. NCAA, No. 96 C 6953, 1996 WL 680000 at *13 & n.10 (N.D. Ill. Nov. 
21, 1996). Compare 42 U.S.C. § 12182(b)(2)(A)(i) (1994) (outlawing eligibility criteria 
which “screen out or tend to screen out” disabled people) with NCAA MANUAL, supra 
note 358, Bylaw 14.3.1.3 (specifically disallowing special education classes from counting 
toward the core course requirement). 

380. Ganden, 1996 WL 680000, at *14 (quoting 42 U.S.C.A. § 12182(b)(2)(A)(ii)). 

381. Id. See also supra note 358 for a brief outline of the NCAA’s purposes. See also, 
generally, Knapp v. Northwestern Univ., 101 F.3d 473, 481-82 (7th Cir. 1996) (noting that 
playing intercollegiate basketball is “only one part of the education available” to student- 
athletes and that aside from competition they also have access to “all academic and ... all 
nonacademic services and activities available to other . . . students, in addition to all other 
services available to scholarship athletes”). For a list of some of the benefits potentially 
afforded to scholarship athletes, see NCAA MANUAL, supra note 358, Figure 14-6 (fresh- 
man who are “qualifiers” can be eligible for academic and tutors services, tickets to sport- 
ing events, conditioning programs and weight training, financial aid, insurance, and certain 
medical benefits). 
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interest of insuring the integrity of that GPA and independently insur- 
ing that the student has covered the minimum subject matter required 
for college.**? 


Ganden then demanded that “a court must look to the underlying purposes 
of an eligibility requirement to determine if the modification would under- 
mine those purposes in the circumstances of the plaintiff.”>*? 

Thus, the court looked at Ganden’s particular history with the NCAA. 
First it examined whether the NCAA should have allowed the Typing and 
Computers classes to count toward the core curriculum. It determined that 
these classes did not “appear remotely similar to the subject areas of ‘core 
courses.’”°** Although the ADA “may require the NCAA to count courses 
as ‘core’ even if they are not substantively identical to approved ‘core 
courses,’ it does not require the NCAA to count courses with little substan- 
tive similarity.”**° Thus, requiring the inclusion of these two classes would 
fundamentally alter intercollegiate participation and would not be required 
under the ADA. The court also declared that lowering the GPA requirement 
would also fundamentally alter the nature of NCAA eligibility: “Unlike a 
modification to the “core course” definition, lowering the GPA minimum di- 
rectly removes the NCAA’s primary objective tool to determine a student’s 
academic capabilities.”°8° Furthermore, the NCAA individualized assess- 
ment of Ganden’s situation, such as including three of his special education 
classes in the core curriculum and awarding partial qualifier status,**’ fulfilled 
its ADA requirements since “Title III does not require the NCAA to aban- 
don its eligibility requirements, but only to make reasonable modifications to 
them. The record reveals that the NCAA did precisely that.”*** Since 
Ganden could not prove that the NCAA had violated the ADA by refusing 
to further modify its eligibility requirements, Ganden’s injunction was 
denied.**° 





382. Ganden, 1996 WL 680000, at *15. 

383. Jd. (emphasis added). With this determination, regarding the potential waiver of 
the GPA requirement or the core course criteria, the Ganden court rejected the Sixth Cir- 
cuit’s analysis found in the McPherson case. Id. at *14-*15. An overview of McPherson v. 
Michigan High Sch. Activities Ass’n, Inc., 119 F.3d 453 (6th Cir. 1997) (en banc), is found in 
supra notes 331-356. Actually, however, the Ganden court specifically rejected the analysis 
in Sandison v. Michigan High Sch. Athletic Ass’n, Inc., 64 F.3d 1026 (6th Cir. 1995), an 
earlier Sixth Circuit case deciding the same issue which was specifically followed by the 
Sixth Circuit in McPherson. See, e.g., supra notes 331-356. 

384. Ganden, 1996 WL 680000, at *15. 

383: ; id. 

386. Id. at *16. 

387. See id. at *13 for a full list of the specific considerations the NCAA gave to 
Ganden. 

388. Jd. at *16. The court further found that the GPA and “core course” requirements 
were “necessary” provisions under the ADA and thus need not be further modified. /d. at 
*16-*17, citing 42 U.S.C. § 12182(b)(2)(A)(Gi) (ADA Title III statute); 28 C.F.R. 
35.130(b)(8) (ADA Title I regulation); Easley v. Snider, 36 F.3d 297, 301-03 (3d Cir. 1994) 
(noting that the Rehabilitation Act does not require changes to “essential eligibility 
requirements”). 

389. Id. at *17. 
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In Bowers, the District Court for the District of New Jersey confronted a 
similar factual scenario. The plaintiff, Michael Bowers, had been diagnosed 
as learning disabled since he was in second grade, and he attended special 
education classes throughout his high school career.*” His talent in football, 
however, was well established.*°! When Bowers applied for qualifier status, 
though, the NCAA concluded, based on his academic transcript and informa- 
tion concerning his special education curriculum submitted by his school, that 
only three of his classes qualified as core-curriculum classes.*°? Although the 
NCAA later counted four more classes toward the core curriculum,*?? it still 
classified Bowers as a nonqualifier. He was, therefore, ineligible to receive 
scholarship money, to practice with the college football team, and to compete 
in official games.2°* When Bowers filed suit for an injunction to require the 
NCAA to declare him a qualifier,>*> the court requested that the NCAA Sub- 
committee on Initial-Eligibility Waivers (“Subcommittee”) determine 
whether Bowers was entitled to a waiver of the freshman eligibility rules.*°° 
To make this decision, the Subcommittee “considered whether [Bowers] 
would be able to succeed academically during his first year of college while 
also confronting the demands of participating in an intercollegiate sports pro- 
gram. The Subcommittee unanimously agreed that, based on the quality of 
Bower’s high school courses and his overall record, he would not be able to 
do so.”39’ The district court then conducted a hearing to determine if a pre- 
liminary injunction would be appropriate. 

The district court adopted the basic legal strategy found in Ganden.*** 
First, the court agreed that “[t]he basic purpose of the NCAA is to maintain 
intercollegiate athletics as an integral part of the educational program and to 
assure that [student-athletes] maintain satisfactory progress in their educa- 
tion.”>°° To preserve this purpose, the ADA “does not require the NCAA to 
simply abandon its eligibility requirements, but only to make reasonable 
modifications to them.”4°° But when the court took a broad overview of 
Bower’s case, it came to the following conclusion: 


By filing this lawsuit, Plaintiff is essentially seeking a “second bite” at 
the waiver which the NCAA has already denied him... . Plaintiff asks 





390. Bowers v. NCAA, 974 F. Supp. 459, 462 (D.N.J. 1997). 

391. Id. 

392. Id. at 462-63. For example, Bowers’ English CA course had “no equivalent regu- 
lar education course,” and two of his biology classes and two of his other English classes 


“combined together to form the equivalent of one regular” class in biology and English. 
Id. at 463. 


393. Id. at 466. 

394. Id. at 463. Bowers, despite this ruling, enrolled at Temple University. Jd. 

395. Id. Bowers filed suit under the ADA and the Rehabilitation Act, as well as the 
Sherman Act. Id. 

396. Id. 

397. Id. at 463-64. 

398. Ganden v. NCAA, No. 96 C 6953, 1996 WL 680000 (N.D. Ill. Nov. 21, 1996). 

399. Bowers v. NCAA, 974 F. Supp. 459, 466 (D.N.J. 1997), citing NCAA MANUAL, 
supra note 358, Bylaw 1.3; Ganden, 1996 WL 680000 at *14. 

400. Id. at 466 (quoting Ganden, 1996 WL 680000 at *16). 
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this Court to order the NCAA to consider all of his special education 
courses, regardless of their level or content, as “core courses” within the 
meaning of the bylaws. By doing so, Plaintiff seeks a virtual elimination 
of the “core course” requirements, rather than merely the “modifica- 
tion” or “accommodation” required by the ADA, which the NCAA al- 
ready provides. 


To count all of Bower’s special education courses as “core courses,” 
without regard to their level or content would require the NCAA to 
abandon its eligibility requirements.*! 


Thus, the court came to the easy decision that “a complete abandonment 
of the ‘core course’ requirement would fundamentally alter the nature of the 
privilege of participation in NCAA’s intercollegiate athletic program.”4 
The NCAA had done its duty in reviewing Bowers’ application for a waiver 
of the eligibility requirement on an individual basis.*°° Therefore, since Bow- 
ers did not show a reasonable likelihood of success on the merits, the court 
denied his petition for injunctive relief.4% 


Despite these victories, the NCAA signed a Consent Decree in May 1998 
with the United States Department of Justice (“DOJ”), agreeing to make 
several modifications to its Core Course requirements when dealing with 
learning disabled students.*°° Although the NCAA did not admit liability 
under the ADA (or even that Title III of the ADA applied to it), it did “ac- 
knowledge[] shortcomings inherent in the evaluation of core courses primar- 
ily on the basis of course title.”*°° As part of the Consent Decree and 
through its own previous, voluntary actions, the NCAA agreed to the follow- 
ing changes in its procedures: 


* certify classes designed for students with learning disabilities as “core 
courses” if the classes provide them with same type of knowledge and 
skills as other college-bound students—increasing by ten fold the 
number of certified classes for students with learning disabilities; 

¢ enable college freshmen with learning disabilities, who do not meet 
the initial-eligibility rules, to earn a fourth year of athletic eligibility if 
they show they can succeed academically, while also playing sports; 

° direct its evaluating committees to review the students’ high school 
preparation and performance when deciding whether to grant a waiver, 





401. Id. 

402. Id. at 467. 

403. Id. 

404. Id. 

405. NCAA Consent Decree (last revised May 27, 1998) <http://www.usdoj.gov/crt/ 
ada/ncaa.htm>. This decree was filed with the United States District Court for the District 
of Columbia along with a four-count Complaint alleging how the NCAA’s policies regard- 
ing learning disabled students violated the ADA. A copy of the complaint can be found at: 
Complaint, last revised May 26, 1998 <http://www.usdoj.gov/crt/ada/ncaacomp.htm>. 

406. NCAA Consent Decree (last revised May 27, 1998) <http://www.usdoj.gov/crt/ 
ada/ncaa.htm>. 
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and include experts in learning disabilities when evaluating a student’s 
application; 

¢ designate an “ADA Compliance Coordinator,” to assist NCAA staff 
and to serve as a liaison with students; train its staff on the new policies; 
and publicize the agreement to students, parents, and member colleges 
and universities; and, 

¢ pay a total of $35,000 in damages to four student-athletes.4°” 


Despite the NCAA victories in Ganden and Bowers, the core curriculum re- 
quirement was changed at the behest of the DOJ to ensure that student- 
athletes who took special education classes would achieve equal recognition. 


2. NCAA Criteria on Nonstandard Achievement Test Scores 


The case of Tatum v. NCAA*® presents an issue closely related to that 
found in the NCAA core curriculum cases: whether the NCAA is required 
under the ADA to accept national standardized test scores earned under 
nonstandard conditions to determine initial eligibility to compete in intercol- 
legiate athletics.4°? The NCAA requires a minimum score on either the ACT 
or the SAT for freshman eligibility and “qualifier” status*!® and this require- 
ment specifically notes that the score “must be achieved under national test- 
ing conditions on a national testing date.”4!!' The NCAA does provide, 
however, that a score achieved during a nonstandard test administration may 
be used if its Academic/Eligibility/Compliance Cabinet approves of the 
score.4!? Traditionally, though, the NCAA accepts nearly all nonstandard 
test scores;*'> in 1996, it refused to recognize only five of 1,498 requests only 





407. NCAA Settlement with the Justice Department Fact Sheet (last revised May 27, 
1998) <http://www.usdoj.gov/crt/ada/ncaafact.htm>. 

408. 992 F. Supp. 1114 (E.D. Mo. 1998). 

409. The ADA certainly impacts the manner in which testing on all levels is completed. 
See 42 U.S.C. § 12189 (“Any person that offers examinations or courses related to applica- 
tion, licensing, certification, or credentialing for secondary or postsecondary education, 
professional, or trade purposes shall offer such examinations or courses in a place and 
manner accessible to persons with disabilities or offer alternative accessible arrangements 
for such individuals.”); 28 C.F.R. § 36.309 (1997) (DOJ regulations interpreting § 12189); 
28 C.F.R. pt. 35 App. A, at 474-75 (1997) (noting that Title II’s general prohibitions against 
discrimination on the basis of discrimination encompass “courses and examinations admin- 
istered by public entities”). See also, e.g., Bartlett v. New York State Bd. of Bar Exam’rs, 
970 F. Supp. 1094 (S.D.N.Y. 1997) (addressing accommodations on the bar examination); 
Price v. National Bd. of Med. Exam’rs, 966 F. Supp. 419 (S.D. W. Va. 1997) (noting accom- 
modations on the national medical licensing examination); Guckenberger v. Boston Univ., 
974 F. Supp. 106 (D. Mass. 1997) (re-testing for learning disabilities upon college admis- 
sion); Wynne v. Tufts Univ. Sch. of Med., 976 F.2d 791 (1st Cir. 1992) (noting format of 
medical school tests). See also generally S.E. Phillips, Testing Condition Accommodations 
for Disabled Students, 80 Ep. L. Rep. 9 (1993). 

410. NCAA MANUAL, supra note 358, Bylaw 14.3.1.1(b). 

411. Td. 

412. Id. at Bylaw 14.3.1.3. The score earned must be equal to that earned under nor- 
mal circumstances. Id. 

413. Tatum v. NCAA, 992 F. Supp. 1114, 1122 (E.D. Mo. 1998). 
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for improper documentation.*'* Despite the fact that the NCAA routinely 
accepts nonstandard test scores from physically and learning disabled stu- 


dent-athletes,*!> these Bylaws seem to constitute a prima facie violation of 
the ADA.*!° 


The particular case of Justin Tatum, however, is slightly different from the 
norm. St. Louis University offered Tatum a scholarship to play basketball 
provided that the NCAA certify him as an eligible “qualifier.”*.” Tatum had 
a history throughout his academic career of “performing better on daily class 
work assignments than on major exams or standardized tests,”4!* and through 
his first few attempts under standard circumstances, Tatum failed to earn the 
requisite ACT score to make him eligible for a scholarship his freshman 
year.4!° Although Tatum was initially diagnosed as being free from any psy- 
chological disorder,*”° a later evaluation concluded that Tatum suffered from 
“generalized anxiety disorder and a specific phobia related to test taking.”’4?1 
Based on this diagnosis, Tatum was allowed to take the ACT in an untimed 
fashion three times.*?? After the third untimed test, Tatum achieved a total 
composite score that, if the nonstandard test score was permitted by the 
NCAA, would place him above the minimum required NCAA score.*73_ The 
NCAA, however, refused to accept these scores “because plaintiff did not 
have a learning disability or a physical disability . . . although [the NCAA’s 
learning disability specialist] recognized plaintiff’s test-taking problems.”4?4 
Tatum then sued the NCAA and St. Louis University for injunctions 





414. Td. 

415. Id. 

416. See Ganden v. NCAA, No. 96 C 6953, 1996 WL 680000 at *13 n.10 (N.D. Ill. Nov. 
21, 1996) (noting that “[b]ecause the NCAA’s definition of ‘core course’ explicitly excludes 
special education, compensatory and remedial courses, this definition provides at least a 
prima facie case of a disparate impact on learning disabled students”). Despite this poten- 
tial problem, the issue of achievement testing and conditions was not addressed by the 
NCAA - DOJ Consent Decree. See supra text accompanying notes 66-76. 

417. Tatum, 992 F. Supp. at 1117. 

418. Td. 

419. Id. Tatum’s GPA was a 2.269 which meant that he needed a combined ACT score 
of 77 to meet NCAA eligibility requirements. Jd. at *1. 

420. Id. The first evaluator concluded instead that Tatum “needed to spend more time 
on his studies.” Id. 

421. Id. at 1118. 

422. Id. 

423. Id. 

424. Id. The court later noted: 

The NCAA is willing to make accommodations for student-athletes with learning 
disabilities and physical disabilities. However, the NCAA apparently classifies 
psychological disorders differently. Although it recognizes and allows accommo- 
dations for attention deficit disorder (ADD), it has never accepted nonstandard 
scores for other psychological disorders and has indicated that it would be “hard 
pressed” to find a situation where it would recognize a psychological disorder 
such as generalized anxiety disorder as a basis for accepting a nonstandard test 
score. Despite this position, the NCAA insists that it continues to examine all 


requests for the acceptance of nonstandard scores on a case by case basis. 
Id. at 1122. 








1998} DISABILITIES AND INTERCOLLEGIATE ATHLETICS 161 


designating him as eligible under NCAA rules, thus allowing him to receive 
his scholarship and compete. 


Although the court in Tatum admitted that the threat of irreparable harm 
to the plaintiff, the balance of harms, and the public interest all indicated that 
preliminary injunctive relief should be granted,*> the court found that Tatum 
could not prove that he had a substantial likelihood of success on the merits 
of his ADA case. Specifically, the court determined that Tatum could not 
reasonably prove that he was disabled within the meaning of the ADA.4?6 
First, the conflicting diagnoses regarding his condition and the fact that this 
diagnosis came “only after it was evident that he could not meet the NCAA’s 
required ACT score to attain ‘qualifier’ status” cast doubt on the actual exist- 
ence of any disability.47”? Furthermore, Tatum admitted that he had rarely 
taken advantage of opportunities in high school and college to receive extra 
time on tests.47° Second, even if Tatum were disabled, he could not prove 
that it substantially limited a major life activity.42? The court felt that since 
Tatum customarily took tests with standard time limits as part of his school 
curriculum, “the substantial impact of plaintiff’s alleged disability is question- 
able.”*°° Additionally, “the disparity between plaintiff's standard and non- 
standard ACT scores is not so great as to imply that plaintiff’s alleged mental 
impairment substantially limited his ability to take the test under timed con- 
ditions.”*7! Thus, the court concluded that Tatum had failed to prove a likeli- 
hood of success on the merits of his ADA claim, and it refused to grant an 
injunction.4%2 

Although the Tatum court did not address the point formally in its deci- 
sion, it did review in dicta whether allowing untimed test scores would be a 
reasonable accommodation or whether they would fundamentally alter the 
NCAA eligibility requirements. The court stated that “untimed tests are not 
an unreasonable accommodation when requests are properly substantiated. 
Also, the acceptance of untimed tests would not fundamentally alter the na- 
ture of the NCAA eligibility criteria in the case of a confirmed disability with 
a history of accommodations.”43* Thus, should another case arise to chal- 





425. Id. at 1121-22. 

426. Id. at 1123. 

427. Id. 

428. Id. 

429. Id. Since the court found Tatum was not disabled, “it need not reach the issue cf 
whether or not test taking constitutes a major life activity.” /d. at 1123 n.5. 

430. Id. at 1123. 

431. Id. 

432. Id. at 1123-24. 

433. Id. at 1123 n.5. See also, e.g., Ware v. Wyoming Bd. of Law Exam’rs, 973 F. Supp. 
1339, 1357-58 (D. Wyo. 1997) (refusing to grant accommodation of extra time on state bar 
examination where medical documentation does not support this additional modification); 
In the Matter of The Petition of Applicant No. 5, 6 Nat’! Disability L. Rep. 357 (Del. 1995) 
(“The Board accommodated petitioner to the full extent of his request.... While it may 
be, as petitioner’s medical submissions indicate, that he might have benefitted from addi- 
tional [time to complete his bar examination], such information was made available to the 
Board post hoc. ... To the extent petitioner failed to request that which the Board was 
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lenge the particular NCAA Bylaws governing standardized testing, a court 
may more than likely conclude that nonstandard testing conditions are a rea- 
sonable accommodation.*** 


IV. STUDENT-ATHLETES WITH MENTAL HEALTH DISABILITIES 


Certainly learning disabilities are the most common mental disability con- 
fronting college athletes, but more severe mental impairments, such as psy- 
chological disorders and mental illnesses, can also surface. Although no 
court case has clearly confronted the issue,4*° Scott Baldwin is a notorious 
example.**° Baldwin’s case history, from starting running back for the Ne- 
braska Cornhuskers to wheelchair-bound mental health patient, presents sev- 
eral possible scenarios for how the ADA and Section 504 might be 
invoked.**” 


A. Mental Health Examinations 


The first concerns whether a college could forbid a mentally ill student 
from competing on its athletic teams. Colleges and universities, for example, 
might wish to screen players’ mental health much like they already require an 
athlete to pass a physical before competing.*** In fact, courts have upheld 
mental health screens in limited ways under the ADA.*°° These cases on the 





willing to grant [but which he failed to document], his plight is one of his own making.”) 
(specific page number unavailable). 

434. See, e.g., Bartlett v. New York State Bd. of Law Exam’rs, No. 97-9162, 1998 U.S. 
App. LEXIS 22361 (2d Cir. Sept. 14, 1998) (granting applicant with documented disability 
accommodation on Bar Examination). 

435. This is not exactly true. Although we treated Tatum v. NCAA, 992 F. Supp. 1114 
(E.D. Mo. 1998), as a case involving learning disabilities (which test-anxiety certainly 
seems to be), both the NCAA and the court characterized Tatum’s affliction differently. 
The NCAA’s expert, for example, refused to grant Tatum’s accommodation because he 
“he did not have a learning disability or a physical disability,” /d. at 1118, and the court 
noted that the NCAA “classifies psychological disorders differently.” /d. at 1122. For the 
impact of this distinction, see infra notes 462-463 and accompanying text. 

436. See supra text accompanying note 11. 

437. Another set of case law which might be instructive are those cases involving men- 
tally ill or schizophrenic employees who were terminated or denied a job. See, e.g., Palmer 
v. Circuit Ct. of Cook County, Ill., 117 F.3d 351, 352 (7th Cir. 1997) (employing schizo- 
phrenic social worker); Bultemeyer v. Fort Wayne Community Sch., 100 F.3d 1281 (7th Cir. 
1996) (accommodating a schizophrenic janitor); see also Doe v. Judicial Nominating 
Comm’n for Fifteenth Judicial Circuit of Fla., 906 F. Supp. 1534 (S.D. Fla. 1995) (finding 
application for judgeship may include questions relating to mental health history). 

438. See Knapp v. Northwestern Univ., 101 F.3d 473, 476-77 (7th Cir. 1996); Pahulu v. 
University of Kan., 897 F. Supp. 1387, 1388-89 (D. Kan. 1995); Wright v. Columbia Univ., 
520 F. Supp. 789, 792 (E.D. Pa. 1981) (using physical and medical examinations prior to 
competition used to exclude athletes from participation in athletics). See also Dolores 
King, Tyson undergoes an evaluation at MGH, Boston GLopsE, Sept. 24, 1998, at E3 (or- 
dering former heavyweight boxing champion to undergo psychological and neurological 
tests as part of effort to regain boxing license). 

439. See Miller v. Champaign Community Unit Sch. Dist., 983 F. Supp. 1201 (C.D. IIL. 
1997) (allowing elementary school to require psychiatric examination of employee who 
exhibits paranoid and agitated behavior under ADA because of safety concerns of others); 
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whole stand for the proposition that if an individual with a mental health 
disorder poses a substantial risk of harm to others, the ADA does not forbid 
psychological testing. For example, in Miller v. Champaign Community Unit 
School District,“ the district court for the Central District of Illinois upheld 
the mental health evaluation of an elementary school janitor, saying: 


Because elementary school personnel deal directly with very young 
children, it is appropriate for principals and other school supervisors to 
require medical/psychiatric follow-up to any and all allegations of para- 
noia or other mental disorder. This does not mean that such employees 
should be fired or discriminated against in any way. It does not mean 
that such employees are disabled; that is a separate and distinct ques- 
tion. The narrow ruling of this case is that a psychiatric examination is 
[valid under the ADA] in any case where an elementary school em- 
ployee exhibits paranoid or agitated behavior that causes the school ad- 
ministration to be concerned about the personal safety of those in 
contact with the employee.**! 


But this only leads to another issue: namely, when may a college athletic 
program require that its student-athletes submit to, and pass, a mental health 
examination before participating. The logic of the Miller case would indicate 
that before a test would be appropriate, the college or university would have 
to base its decision for psychological testing on some demonstrable, risk-evi- 
dencing event, such as sudden paranoia or severe agitation.” But this stan- 
dard does not answer all our concerns. For instance, would a history of - 
mental illness within an athlete’s family provide the grounds upon which an 
institution could require an evaluation?*? And if an institution must wait 
until after some demonstrable event, how can a college or university prevent 
a Scott Baldwin-type incident, in which a student-athlete is seemingly healthy 
at one moment and absolutely desperate the next?** It also does not address 
the format of such mental health evaluations; for instance, whether the exam- 





Doe v. Judicial Nominating Comm’n for Fifteenth Judicial Circuit of Fla., 906 F. Supp. 1534 
(S.D. Fla. 1995) (allowing application for judgeship to include narrowly drawn questions 
relating to mental health history to ensure suitability for important public role); Applicants 
v. Texas State Bd. of Bar Exam’rs, No. A93CA740, 1994 WL 776693 (W.D. Tex. Oct. 11, 
1994) (permitting narrowly drawn questions regarding mental health history of bar appli- 
cants because of role of attorney vis-a-vis the public). 

440. 983 F. Supp. 1201 (C.D. Ill. 1997). 

441. Id. at 1206-07. See also Patridge v. Runyon, 899 F. Supp. 291 (N.D. Tex. 1995) 
(finding postal worker not need be reassigned after schizophrenic incident). 

442. Id. 

443. Scott Baldwin’s older brother, for example, had also battled mental instability, at 
one point crashing through their home’s picture window and beating Baldwin’s mother. 
Junod, supra note 11 (page number unavailable on LEXIS). 

444. “Schizophrenia and other psychoses are frequently triggered by minor accidents 
or other sources of normal stress. Before then the individual seemed perfectly normal; 
after that he may be incapable of productive employment for the rest of his life.” Palmer v. 
Circuit Court of Cook County, Ill., 117 F.3d 351, 352 (7th Cir. 1997). See also generally 
Junod, supra note 11 (page numbers unavailable on LEXIS). 





164 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 1 


ination would be conducted by a doctor or through a review of medical re- 
ports or merely through written questionnaires. 


Courts have upheld a certain level of blanket mental health evaluations 
through mandatory questionnaires for one group: lawyers and judges.** 
Thus, bar applications and judgeship applications may include mandatory 
questions regarding the applicant’s mental health history. As one court 
noted: 


Judges in our society are vested with extraordinary power. Decisions of 
life and death, liberty or imprisonment, custody of children, and a host 
of other weighty issues constitute the daily diet of those who serve on 
the bench. It is absolutely imperative that applicants for these positions 
be thoroughly vetted to assure their physical and mental fitness. .. . 
Protecting the public is a paramount goal and, therefore, the court 
agrees ... that the “necessity exemption” [of the ADA] is applicable to 
the judicial selection process.*4° 


But even then, these courts note, the investigation allowed under such cir- 
cumstances are quite limited. Because, “under the ADA, the forced disclo- 
sure of information relating to disabilities without the necessary basis for the 
information is a form of discrimination because it screens out, or tends to 
screen out, the disabled by imposing disproportionate burdens on them,”447 
the inquiries must be limited in scope: 


The Board would be derelict in its duty if it did not investigate the 
mental health of prospective lawyers. It has made every effort to do so 
in the least intrusive, least discriminatory manner possible, focusing on 
only those serious mental illnesses that experts have indicated are likely 
to affect present fitness to practice law. It has limited the inquiry to a 





445. See Doe v. Judicial Nominating Comm’n for Fifteenth Judicial Circuit of Fla., 906 
F. Supp. 1534 (S.D. Fla. 1995) (including questions regarding mental health applications 
for judges); Applicants v. Texas State Bd. of Bar Exam’rs, No. A93CA740, 1994 WL 
923404 (W.D. Tex. Oct. 11, 1994) (allowing questions regarding mental health history of 
bar applicants). See also Ellen S. v. Florida Bd. of Bar Exam’rs, 859 F. Supp. 1489 (S.D. 
Fla. 1994); In re Petition of Frickey, 515 N.W.2d 741 (Minn. 1994); Deborah Landan 
Spranger, Comment, Are State Bar Examiners Crazy? The Legality of Mental Health Ques- 
tions on Bar Applications under the Americans with Disabilities Act, 65 U. Cin. L. Rev. 255 
(1996); Charles L. Reischel, The Constitution, the Disability Act, and Questions About Al- 
coholism, Addiction, and Mental Health, B. EXAMINER 10 (Aug. 1992). 

446. Doe v. Judicial Nominating Comm’n for Fifteenth Judicial Circuit of Fla., 906 F. 
Supp. 1534, 1541 (S.D. Fla. 1995); see also Applicants v. Texas State Bd. of Bar Exam’rs, 
No. A93CA740, 1994 WL 923404, at *8 (W.D. Tex. Oct. 11, 1994) (regarding mental health 
questions on the bar application: “the ADA does not preclude a licensing body from any 
inquiry and investigation related to mental illness, instead allowing for such inquiry and 
investigation when they are necessary to protect the integrity of the service provided and 
the public”). The “necessity exception” of the ADA is found at 42 U.S.C. 
§ 12182(b)(2)(A)(i); for an overview of this and similar defenses to the ADA, see supra 
notes 107-141 and accompanying text. 

447. Doe v. Judicial Nominating Comm’n for Fifteenth Judicial Circuit of Fla., 906 F. 
Supp. 1534, 1544 (S.D. Fla. 1995). 
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specified time frame, primarily spanning late adolescence and adult 
life.“ 


Thus, narrowly tailored questions regarding an individual’s mental health if 
limited in time and scope seems appropriate. Regardless of an intercollegiate 
athlete’s public persona and position as a role model,**? the position of a 
student-athlete simply cannot be compared to that of attorneys and judges.*°° 

Additionally, even if a mental health examination did establish that a stu- 
dent-athlete was suffering from a psychological disorder or mental illness, 
that would not automatically disqualify that student from athletic competi- 
tion. A court confronting the issue of mental health questions on the bar 
examination noted that “[a]lthough affirmative answers [indicating mental 
health history] do trigger investigation that applicants answering negatively 
do not have to undergo, the affirmative answer does not result in an immedi- 
ate denial of a license to practice law.”45! Instead, the agency would then 
conduct a more detailed evaluation of the individual’s history, which “serves 
two purposes: protection of the Bar and public as well as an opportunity for 
the applicant to indicate present fitness.”45? Thus, a history of psychosis 
would not necessarily disqualify an athlete from competition, although he 
would still be covered by the protections of the ADA and the Rehabilitation 
Act.43 And even student-athletes currently suffering from a mental impair- 
ment would still be eligible for competition if medication, counseling, or 
other modifications would offset the effects of their mental impairment.*4 





448. Applicants v. Texas State Bd. of Bar Exam’rs, No. A93CA740, 1994 WL 923404, 
at *9 (W.D. Tex. Oct. 11, 1994). 

449. The value of having college athletes as role models and public figures, however, 
presents different questions and issues. Compare Holly Cain, Good Works: Players 
Honored For Non-Football Deeds, DALLAs MorninG News, Dec. 24, 1997, at 1B (noting 
college athletes do good deeds), with Bill Would Monitor Wayward Athletes, OMAHA 
WorRLD-HERALD, Feb. 24, 1998, at 11 (noting college athletes set dangerous precedents); 
see also Jim Pedley, Athletes are role models, like it or not, FORT WORTH STAR-TELEGRAM, 
Aug. 31, 1997, at 16 (noting athletes will be in spotlight, for good or ill). 

450. See supra text accompanying note 438. 

451. Applicants v. Texas State Bd. of Bar Exam’rs, No. A93CA740, 1994 WL 923404, 
at *9 (W.D. Tex. Oct. 11, 1994). 

452. Id. 

453. See 29 U.S.C. § 706(8)(B) (Rehabilitation Act) and 42 U.S.C. § 12102(2) (ADA) 
(definition of disability under both statutes includes an individual with a record of a physi- 
cal or mental impairment). 

454. See, e.g., 42 U.S.C. § 12131(2) (ADA Title II definition) (a “qualified person with 
a disability” includes a person who “with or without reasonable modifications” meets eligi- 
bility requirements). See also Bultemeyer v. Fort Wayne Community Sch., 100 F.3d 1281, 
1286 (7th Cir. 1996) (“Bultemeyer was irrationally afraid of Northrop High School: he did 
not report for work because he was afraid to work at Northrop, and he did not take his 
physical because he was afraid he would pass and have to work at Northrop. These were 
not the deliberate actions of a mentally sound man who just didn’t want to go to work, they 
were the product of mental illness. We understand that the irrationality of these fears may 
be frustrating to FWCS, but as Bultemeyer’s employer, FWCS had a duty to engage in the 
interactive process and find a reasonable way for him to work despite his fears.”) 

Certainly, though, this would not completely end the ADA analysis. If a university 
could prove that a mentally disabled athlete would pose a significant risk of harm to others 
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But if a college or university could prove a mentally ill athlete would present 
legitimate safety concerns in intercollegiate competition, it could almost cer- 
tainly prevent that athlete from taking the field.*°> 


B. Medical Red-shirts and the Hardship Waiver 


Another concern facing mentally disabled athletes is whether the onset of 
an impairment can justify a “hardship” under the NCAA’s rules so that they 
can receive additional years of eligibility through a medical red-shirt.4°° This 
exact case nearly faced the NCAA back in 1992 when Nebraska running back 
Scott Baldwin was found not guilty by reason of insanity for assaulting a Lin- 
coln woman and a police officer. Though he did not play football in 1992, 
Baldwin sought a medical hardship from the NCAA that would give him the 
option of another year of eligibility.*°’ Unfortunately, less than three months 
later, Baldwin suffered a second psychotic episode, which resulted in his get- 
ting shot and paralyzed from the chest down.*°* 

The NCAA Bylaws provide that “[a] student-athlete may be granted an 
additional year of competition . . . for reasons of ‘hardship.’ Hardship is de- 
fined as an incapacity resulting from an injury or illness that has occurred” 
during the athlete’s four seasons of eligibility.°? Although the Bylaws stipu- 
late to great detail specific timing requirements for medical red-shirts,* the 
Bylaws’ only guidance on what constitutes an “injury or illness” is that a 
hardship waiver may be earned “as a result of any incapacitating injury or 
illness occurring after the individual becomes a student-athlete.”4°! Thus, it 


would seem that a mental illness or psychological condition could give rise to 
a hardship waiver. 

However, as the court in the case of Tatum v. NCAA observed, the NCAA 
does not always consider psychological disorders in the same vein as physical 
or learning disabilities: 





(while competing or practicing) or that the accommodations required to make the athlete 
competitive would constitute an undue burden on the school, then the ADA would not 
require that the athlete be allowed to participate in intercollegiate athletics. See supra 
notes 438-441 and accompanying text. 

455. See 42 U.S.C. § 12182(b)(3) (noting that the ADA does not require an institution 
to permit an individual participation “where such individual poses a direct threat to the 
health or safety of others”); see also Miller v. Champaign Community Unit Sch. Dist., 983 
F. Supp. 1201 (C.D. Ill. 1997) (finding paranoid elementary school janitor can be tested for 
mental health problems because of danger to students); Patridge v. Runyon, 899 F. Supp. 
291 (N.D. Tex. 1995) (postal worker not need be reassigned after schizophrenic incident). 

456. See NCAA MANUAL, supra note 352, Bylaw 14.2.5. See also supra text accompa- 
nying note 407 (NCAA - DOJ Consent Decree stipulating that learning disabled students 
may receive fourth year of eligibility). 

457. Nebraska Running Back to Sit Out Season, Los ANGELES TIMEs, June 15, 1992, at 
G3. 

458. Former Nebraska Piayer Is Paralyzed, N.Y. Times, Sept. 9, 1992, at B6. See also 
supra note 11 and accompanying text. 

459. NCAA MANUAL, supra note 352, Bylaw 14.2.5. 

460. See id. at Bylaws 14.2.5(b)-(c) and 14.2.5.3.2 - 14.2.5.3.5. 

461. Id. at Bylaw 14.2.5.3.1 (emphasis added). 
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The NCAA is willing to make accommodations for student-athletes 
with learning disabilities and physical disabilities [when they take stan- 
dardized tests]. However, the NCAA apparently classifies psychologi- 
cal disorders differently. Although it recognizes and allows 
accommodations for attention deficit disorder (ADD), it has never ac- 
cepted nonstandard scores for other psychological disorders and has in- 
dicated that it would be “hard pressed” to find a situation where it 
would recognize a psychological disorder such as generalized anxiety 
disorder as a basis for accepting a nonstandard test score.... Because 
the NCAA is willing to accommodate individuals with learning disabili- 
ties and physical disabilities, the harm it would suffer by recognizing the 
nonstandard score of a student-athlete with a psychological disorder 
does not outweigh the potential harm to the plaintiff [with a psychologi- 
cal disorder].*° 


Thus, should the NCAA refuse to award medical red-shirts based on 
mental illnesses that could be controlled over time with drugs or counseling, 
the Tatum court indicates that the NCAA would more than likely violate the 
ADA.*° Until another Scott Baldwin comes along, however, it is difficult to 
determine exactly the extent of the rights and responsibilities of mentally 
disabled student-athletes and of the colleges and universities they represent. 


IV. ANALYSIS 


The massive amount of litigation produced in the past few years seeking to 
expand the rights and privileges of athletes with physical and mental disabili- 
ties is further evidence that the disabled are potent and capable individu- 
als.4°* Yet the trend in the judiciary, especially after Pahulu, Knapp, Bowers, 
Gander, and Tatum, seems to find against student-athletes seeking to partici- 
pate in intercollegiate athletics and in favor of institutional control over phys- 
ically and mentally disabled athletes. Although the administrators of 
intercollegiate athletics need to remember its role in the overall pedagogical 
structure of higher education, we believe that, from both a logical and legal 
standpoint, student-athletes ought to be given greater control over their own 
participation. 





462. Tatum v. NCAA, 992 F. Supp. 1114, 1122 (E.D. Mo. 1998). 

463. See 42 U.S.C. § 12182(b)(2)(A)(i) (stating that discrimination under Title III of 
the ADA includes “the imposition of eligibility criteria that screen out or tend to screen 
out an individual with a disability . . . from fully and equally enjoying any . . . accommoda- 
tion”); see also Ganden v. NCAA, No. 96 C 6953, 1996 WL 680000 at *13 n.10 (N.D. Il. 
Nov. 21, 1996) (noting that a “prima facie” violation of the ADA is established when the 
NCAA “explicitly excludes special education, compensatory and remedial courses” from 
the core curriculum because this screens out individual with learning disabilities). 

464. See also text accompanying supra notes 133-456. 
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A. Essential Elements of a Student-Athlete’s ADA and Section 504 
Claim*® 


The statutes, regulations, and case law demonstrate that the ADA and 
Section 504 of the Rehabilitation Act protect disabled student-athletes from 
being excluded from intercollegiate athletic programs. All colleges and uni- 
versities, because they are either instrumentalities of states or constitute 
places of public accommodation, must follow the mandates of the ADA, and 
since virtually all receive federal financial assistance, they must also comply 
with the Rehabilitation Act. Both Acts forbid institutions of higher educa- 
tion from discriminating against individuals with disabilities in any of their 
programs. The primary question, then, is whether a particular student gains 
the protections of these statutes. 

For disabled student-athletes to initiate a successful claim under the ADA 
or Section 504, they must prove several facts. First, each athlete must prove 
his or her disability. Although both statutes were passed to provide relief to 
a wide range of impairments, including physical, learning, and psychological 
disabilities, the statutes protect only those disabilities that substantially limit 
at least one major aspect of a person’s life. In many situations, the existence 
of a disability is not at issue, such as Casey Martin’s congenitally atrophied 
leg. Likewise, learning disabilities are certainly encompassed within both 
Acts, although colleges and universities may require that students submit for- 
mal documentation of their particular disorder from a doctor or expert. One 
problem area that has arisen, however, is the “all or nothing” disability, such 
as Nicholas Knapp’s cardiomyopathy. In these situations, a person will seem 
completely healthy, but when the condition arises, the athlete faces death. 
Under the statutes, however, if a hitched walk constitutes a disability, a con- 
dition affecting one of the most vital organs of the human body should be 
well within its protective framework. 

The student-athlete will next need to prove that he or she is “qualified” to 
compete in an institution’s intercollegiate athletic program. Because the ath- 
letic disciplines themselves dictate the level of skill required, disabled ath- 
letes prove they are “qualified” for college athletics on the playing field and 
through the recruiting and try-out process. In addition to physical prowess, 
many schools also require that athletes pass a pre-competition physical exam- 
ination. Although the law developed differently under the Rehabilitation 
Act, the ADA now specifically declares that in conducting such physicals, 
doctors may not exclude disabled athletes because they pose a risk of harm 
only to themselves. 

Even if an athlete cannot meet the minimum requirements because of a 
disability, schools are required to seek accommodations that would allow the 
athlete to compete. Accommodations may range from the protective (pro- 
viding extra padding for a football player with only one kidney) to making 
individual exceptions to substantive rules of the sport (allowing a golfer with 





465. See supra Sections I and II for a discussion of the statutes, regulations, and case 
law under the ADA and Section 504 concerning a disabled student-athlete’s claim to 
participate in intercollegiate athletics. 
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leg problems to ride a cart despite a “no ride” rule). Institutions and athletic 
leagues, however, are not required to make any changes that would funda- 
mentally alter the nature of the sport or eviscerate the policies underlying a 
particular requirement. Furthermore, if an athlete with a disability poses a 
threat to the safety or health of people around him and an accommodation 
cannot remove that threat, the institution may refuse to allow the student to 
compete. 


B. Intercollegiate Athletics and “Major Life Activity”*® 


In presenting an ADA or Section 504 case before a court, a plaintiff must 
prove that their disability “substantially limits a major life activity.”4°’ The 
regulations passed under these statutes limit major life activity to. functions 
such as caring for one’s self, performing manual tasks, walking, seeing, hear- 
ing, speaking, breathing, learning, and working.*** Thus, courts and commen- 
tators have struggled with the issue of whether competing in intercollegiate 
athletics constitutes a major life activity, or whether disabled athletes must 
show they are limited in one of the above mentioned areas besides their ath- 
letic limitations in order to gain ADA and Section 504 protection. An obvi- 
ous concern is why Casey Martin, who suffers from a congenitally deformed 
leg, is limited in a major life activity,4°? but Nicholas Knapp, who suffers from 
a potentially life-threatening heart ailment, is not.*”° 

The distinction between Martin and Knapp is, on one level, simple. Mar- 
tin always has difficulty walking, whether he is on a golf course or not. 
Knapp, on the other hand, is really at danger only during strenuous exercise. 
But actually, it is not that simple. The EEOC’s regulations promulgated pur- 
suant to Title I of the ADA instruct a court to look at several factors when 
reviewing whether an individual is substantially limited in a major life 
activity: 


(i) the nature and severity of the impairment; 


(ii) the duration or expected duration of the impairment; and 


(iii) the permanent or long term impact, or the expected permanent 
or long term impact of or resulting from the impairment.*7! 


Looking at these factors, it would seem that Knapp is also substantially 
limited in a major life activity. After all, “Knapp’s disability is all or noth- 
ing.... [B]ecause Knapp’s disability affects one of the most central organs of 
the body, his disability to some extent affects all major life activities—if his 
heart stops, he will not breathe, see, speak, walk, learn, or work. ... [T]he 





466. See supra notes 182-186 and accompanying text. 

467. 42 U.S.C. § 12102(2)(A) (ADA); 29 U.S.C. § 706(8)(B) (Rehabilitation Act). 

468. 34 C.F.R. § 104(j)(2)Gi) (1990) (Dept. of Educ. § 504 regulation); 28 C.F.R. 
§ 36.104 (DOJ Title I] of ADA regulations). 

469. Martin v. PGA Tour, Inc., 994 F. Supp. 1242, 1248 (D. Or. 1998) (“[P]laintiff has 
the burden of demonstrating that he is disabled and has done so.”). 

470. Knapp v. Northwestern Univ., 101 F.3d 473, 478-81 (7th Cir. 1996). 

471. 29 C.F.R. § 1630.2(j)(2) (1997). 
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most major life activity of all—living—has been affected.”4’? Thus, the sever- 
ity of Knapp’s heart condition, combined with the stunning impact of a reoc- 
currence, would indicate that he too is substantially limited in major life 
activities. The same could be said for Alani Pahulu’s spinal condition.*7 


But an issue still remains as to whether courts should recognize athletic 
competition as a major life activity in and of itself. Courts have been willing 
to expand what constitutes a major life activity beyond the list of functions in 
the regulations.*”* But this expansion must have limits, as the Second Circuit 
recently noted: 


An ADA plaintiff could considerably lessen the burden of making an 
individualized showing of a substantial limitation were he able to define 
the major life activity as narrowly as possible, with an eye toward con- 
forming the definition to the particular facts of his own case. For exam- 
ple, while it might be hard to show that a very mild cough substantially 
limits the major life activity of “breathing,” it would be far easier to 
make an individualized showing of a substantial limitation if the major 
life activity were instead defined more narrowly as, say, the major life 
activity of “breathing atop Mount Everest.” Depending upon how nar- 
rowly he may frame the scope of the “major life activity,” the plaintiff's 
burden of making an individualized showing of substantial limitation 
will vary accordingly. in this regard, we underscore the basic principle, 
noted above, that the ADA does not guard against discrimination based 
upon any physical or mental impairment but only those impairments 


that are significant. Narrowing and diluting the definition of a major 
life activity, which in turn might lessen the plaintiff's burden of proving 
a substantial limitation, would undermine the role of the statute’s “sub- 
stantial limit[ation]” inquiry in ensuring that only impairments of some 
significance are protected by the ADA.47° 


At the same time, however, “[b]y requiring an individual’s physical or 
mental impairment to substantially limit a major life activity, the statute does 
not contemplate a complete inability of that individual to engage in a particu- 
lar major life activity.”47° Thus, while the major life activity prong can be 
expanded, it must be done within these defined limitations. 

This issue is further clouded, however, by whether a court must make a 
subjective or objective view of whether a certain activity constitutes a major 
life activity. Certainly the listed activities, walking, breathing, and working, 





472. Knapp, 101 F.3d at 479. 

473. See supra text accompanying notes 161-179. 

474. See, e.g., Abbott v. Bragdon, 107 F.3d 934, 940 (1st Cir.) (“As the regulation itself 
clearly indicates, this enumeration is not meant to be exclusive. ...” ), cert. granted in part, 
118 S. Ct. 554 (1997), vacated and remanded, 118 S. Ct. 2196 (1998); Krauel v. Iowa Meth- 
odist Med. Ctr., 915 F. Supp. 102, 106 (S.D. Iowa 1995). 

475. Reeves v. Johnson Controls World Services, Inc., 140 F.3d 144, 152 (2d Cir. 1998). 

476. Abbott v. Bragdon, 912 F. Supp. 580, 587 (D. Me. 1995), aff'd, 107 F.3d 934 (1st 
Cir. 1997), cert. granted in part, 118 S. Ct. 554 (1997), vacated and remanded, 118 S. Ct. 2196 
(1998). 








1998] DISABILITIES AND INTERCOLLEGIATE ATHLETICS 171 


are activities that nearly everyone does “throughout the day, day in and day 
out.”477 That would intimate a major life activity must be something that is 
normal for the general population.*”* But at the same time, the Title II regu- 
lations provide that an individual is limited in a major life activity “when the 
individual’s important life activities are restricted as to the conditions, man- 
ner, or duration under which they can be performed in comparison to most 
people.”*”? Additionally, it is one of the fundamental tenets of the ADA that 
courts and institutions conduct individualized assessments of disabled 
individuals.*%° 

Confusion continues in the courts. Pahulu and the district court opinion in 
Knapp each found that intercollegiate sports did constitute a major life activ- 
ity for the particular athlete.**! Thus, it adopted an expansive reading of 
“major life activity” and utilized a subjective method of evaluating the crite- 
rion. On the other hand, the Seventh Circuit’s decision in Knapp rejected the 
subjective analysis and took a much more limited reading of what may consti- 
tute a major life activity. Thus, it held that participation in intercollegiate 
athletics was not a major life activity.4°? This same confusion can be found in 
other cases as well.*°? 


We believe that sports participation should be considered a major life ac- 
tivity. The ADA’s framework does not “distinguish between sports organiza- 
tions and other entities when it comes to applying the ADA to a specific 
situation. ... [T]he disabled have just as much interest in being free from 
discrimination in the athletic worlds as they do in other aspects of everyday 


life.”484 Furthermore, the regulations promulgated under the Rehabilitation 
Act note that: 





477. Krauel v. lowa Methodist Med. Ctr., 915 F. Supp. 102, 106 (S.D. Iowa 1995). 

478. This notion also receives support from the EEOC regulations under Title I of the 
ADA. See 29 C.F.R. pt. 1630, Appendix, at § 1630.2 (1997) (“‘Major life activities’ are 
those basic activities that the average person in the general population can perform with 
little or no difficulty.”). 

479. 28 C.F.R. pt. 35, App. A, at 470 (1997). 

480. See, e.g., Hammer v. Board of Educ. of Arlington Heights Sch. Dist., 955 F. Supp. 
921, 927 (N.D. Ill. 1997) (“[A] per se violation is one in which an individual assessment of 
an individual’s ability to perform the essential functions of the person’s job with or without 
accommodation is not made by the employer.”); Wyatt By and Through Rawlins v. Rogers, 
985 F. Supp. 1356, 1433 n.344 (M.D. Ala. 1997); but see E.E.O.C. v. Exxon Corp., 967 F. 
Supp. 208, 213 (N.D. Tex. 1997) (“Therefore, based on the above analysis of the ADA and 
related statutes, the Court concludes that employers need not perform individualized as- 
sessments to determine whether an employee poses a direct threat if such assessment 
would be impractical or impossible.”). 

481. Pahulu v. University of Kan., 897 F. Supp. 1387, 1393 (D. Kan. 1995) (“[F]or 
Pahulu, intercollegiate football may be a major life activity, i.e., learning.”); Knapp v. 
Northwestern Univ., 942 F. Supp. 1191, 1195 (N.D. Ill.) (“[I]ntercollegiate basketball is a 
major life activity for him.”), rev’d, 101 F.3d 473 (7th Cir. 1996). 

482. Knapp v. Northwestern Univ., 101 F.3d 473, 480-81 (7th Cir. 1996). 

483. See, e.g., Sandison v. Michigan State High Sch. Athletic Ass’n, Inc., 863 F. Supp. 
483, 489 (E.D. Mich. 1994) (“Because participation on the [high school] cross-country and 
track team is an important and integral part of the education of plaintiffs, it is as to them a 
major life activity.”), rev’d on other grounds, 64 F.3d 1026 (6th Cir. 1995). 

484. Martin v. PGA Tour, Inc., 994 F. Supp. 1242, 1246 (D. Or. 1998). 
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No qualified handicapped student shall, on the basis of handicap, be 
excluded from participation in, be denied benefits of, or otherwise be 
subjected to discrimination under any . . . athletics, . . . other extracur- 
ricular, or other postsecondary education program or activity.4*5 


More specifically, the regulations state that an institution “that operates or 
sponsors intercollegiate, club, or intramural athletics shall provide to quali- 
fied handicapped students an equal opportunity for participation in these ac- 
tivities.”4°° These statements suggest that participation in athletics can be 
deemed an important aspect of life, even for the disabled.**’? Furthermore, 
“[s]ome courts have found that because participation in intercollegiate athlet- 
ics may lead to a professional sports career and because such participation is 
an important part of a college athlete’s overall education experience, the 
right to participate is a [constitutionally] protected property interest.”4°* The 
importance of sports is further enhanced by the role that intercollegiate ath- 
letics has in the education of students; many credit sports as fully rounding 
out and supplementing classroom educational experiences.**? This has led 
some courts to find that the major life activity of learning includes participa- 
tion in team athletics.4?° Because of the importance of sports, both in the 
eyes of the ADA and to athletes themselves, athletic competition should be 
found a major life activity. 


C. Determining Whether a Student-Athlete is Qualified to Compete 


The next highly controversial issue involves who gets to determine 


whether an athlete is fit, either physically or mentally, to participate in inter- 
collegiate competition. The Section 504 regulations provide that, with re- 
spect to university programs, a disabled individual must meet “the academic 





485. 34 C.F.R. § 104.43(a) (1998); 45 C.F.R. § 84.43(a) (1998). 

486. 34 CF.R. § 104.47(a) (1998); 45 C.F.R. § 84.47(a) (1998); see 42 U.S.C. 
§ 12182(b)(1)(C) (1994) (“Notwithstanding the existence of separate or different programs 
or activities provided [specifically for disabled individuals], an individual with a disability 
shall not be denied the opportunity to participate in such programs or activities that are 
not separate or different.”). 

487. See also J. C. Chawla, Sport for people with disability, Brir. MED. J., June 4, 1994, 
at 1500; Kirk Bauer, Amateur Sports, Congressional Testimony, Apr. 21, 1997 (available at 
1997 WL 10571599). 

488. Jones, supra note 1, at 171, citing Regents of Univ. of Minn. v. NCAA, 422 F. 
Supp. 1158, 1161 (D. Minn. 1976), rev’d on other grounds, 560 F.2d 352 (8th Cir. 1977); 
Behagen v. Intercollegiate Conference of Faculty Representatives, 346 F. Supp. 602, 604 
(D. Minn. 1972); but see Parish v. NCAA, 506 F.2d 1028, 1034 (Sth Cir. 1975); Colorado 
Seminary v. NCAA, 417 F. Supp. 885 (D. Colo. 1976); Williams v. Hamilton, 497 F. Supp. 
641 (D.N.H. 1980). 

489. See NCAA MANUAL, supra note 358, Constitution 1.3.1 (“A basic purpose of the 
[NCAA] is to maintain intercollegiate athletics as an integral part of the educational pro- 
gram.”); Knapp v. Northwestern Univ., 942 F. Supp. 1191, 1195 (N.D. Ill. 1996), rev’d, 101 
F.3d 473 (7th Cir. 1996); Sandison v. Michigan State High Sch. Athletic Ass’n, Inc., 863 F. 
Supp. 483, 489 (E.D. Mich. 1994), rev’d, 64 F.3d 1026 (6th Cir. 1995). 

490. See Pahulu v. University of Kan., 897 F. Supp. 1387, 1393 (D. Kan. 1995); 
Sandison v. Michigan State High Sch. Athletic Ass’n, Inc., 863 F. Supp. 483, 489 (E.D. 
Mich. 1994), rev’d, 64 F.3d 1026 (6th Cir. 1995). 
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and technical standards requisite to admission or participation in the [college 
or university’s] education program or activity.”49! Technical standards, the 
regulations further note, include “all nonacademic admissions criteria that 
are essential to participation in the program in question,”*?? which includes 
“necessary physical quaiifications.”4°? Since a basic policy of the NCAA 
states that “[i]t is the responsibility of each member institution to protect the 
health of and provide a safe environment for each of its participating student- 
athletes,”’494 the issue is to what extent must a court defer to the academic, 
physical, and medical findings of a college or university when it claims a dis- 
abled student-athlete is ineligible for competition. 


The Supreme Court has said that “[w]hen judges are asked to review the 
substance of a genuinely academic decision . . . they should show great respect 
for the faculty’s professional judgment.”4°> Additionally, courts typically ab- 
stain from involving themselves in the affairs of a college or university; for 
example, Judge Posner upheld the procedure of a student-disciplinary pro- 
ceeding when more rigorous procedures would create undue fiscal burdens 
and further bureaucratize a university.4°° Some courts have been willing to 
extend judicial deference to academic institutions in their determinations as 
to whether a particular disabled student is otherwise qualified.4°’ The Sev- 
enth Circuit in the Knapp case further extended this logic to encompass an 
institution’s medical findings regarding disabled athletes: 





491. 34 CF.R. § 104.3(k)(3) (1998); 45 C.F.R. § 84.3(k)(3) (1998); see Southeastern 
Community College v. Davis, 442 U.S. 397, 405, 99 S. Ct. 2361, 2366 (1979). 

492. 34 CFR. pt. 104, App. A, subpt. A(5) (1998); 45 C.F.R. pt. 84, App. A, subpt. 
A(5) (1998). 

493. Southeastern Community College v. Davis, 442 U.S. 397, 407, 99 S. Ct. 2361, 2367 
(1979). 

494. NCAA MANuAL, supra note 352, Constitution 2.2.3. 

495. Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 225, 106 S. Ct. 507, 513 (1985) 
(emphasis added). The court also noted, “considerations of profound importance counsel 
restrained judicial review of the substance of academic decisions.” Jd. 

496. See Osteen v. Henley, 13 F.3d 221, 225-26 (7th Cir. 1993). 

497. Wynne v. Tufts Univ. Sch. of Med., 976 F.2d 791, 794-95 (1st Cir. 1993). The 
Wynne court came to essentially the same conclusion in a non-athlete scenario: 

But, the point is not whether a medical school is “right” or “wrong” in making 

program-related decisions [on how to accommodate a learning disabled student 

on his exams]. Such absolutes rarely apply in the context of subjective decision 

making, particularly in a scholastic setting. The point is that Tufts, after under- 

taking a diligent assessment of the available options, felt itself obliged to make 

“a professional, academic judgment” [and] decided, rationally if not inevitably, 

that no further accommodation could be made without imposing an undue (and 

injurious) hardship on the academic program. 
Id. at 795 (citations omitted). See Betts v. Rector & Visitors of Univ. of Va., 967 F. Supp. . 
882, 885-87 (W.D. Va. 1997); Doe v. Washington Univ., 780 F. Supp. 628, 631 (E.D. Mo. 
1991); Doe v. New York Univ., 666 F.2d 761, 776 (2d Cir. 1981); cf Lane v. Pena, 867 F. 
Supp. 1050 (D.D.C. 1994) (refusing to accede to Merchant Marine Academy that diabetic 
student was not qualified); Pushkin v. Regents of Univ. of Col., 658 F.2d 1372 (10th Cir. 
1981) (failing to defer to university’s decision, based on stereotypes, not to allow individual 
with multiple sclerosis into psychiatric program). 
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We disagree with the district court’s legal determination that . . . deci- 
sions [on whether a disabled athlete was qualified to compete] are to be 
made by the courts and believe instead that medical determinations of 
this sort are best left to team doctors and universities as long as they are 
made with reason and rationality and with full regard to possible and 
reasonable accommodations.*”8 


Substantially, this same deference is found in Pahulu as well, where the 
Kansas district court reasoned that “[t]he court finds that the conclusion of 
the University of Kansas physicians, although conservative, is reasonable and 
rational. Thus, the defendants’ decision regarding disqualification has a ra- 
tional and reasonable basis and is supported by substantial competent evi- 
dence for which the court is unwilling to substitute its judgment.”4°? Under 
the rationale of these two cases, courts should yield to a college or university 
doctor’s determination that a disabled athlete is unfit to participate, “regard- 
less of whether conflicting medical opinions exist,”>°°° if that decision is rea- 
sonable, respects reasonabie accommodations, and is based on substantial 
and competent medical evidence.>! 


For student-athletes with disabilities, however, when a court defers to the 
medical judgment of university or team physicians, it effectively blocks a 
claim from succeeding. Almost all medical decisions are made with “substan- 
tial” and “competent” medical evidence. This leaves only a slight window for 
a student-athlete to contest the findings of a college or university physician, 
and, thus, deference vitiates the purpose and enforceability of the Rehabilita- 


tion Act or the ADA. The alternative to deference is much more favorable 
for a student-athlete: a fresh review of medical evidence and expert testi- 
mony, after which a court decides whether it is appropriate to exclude a stu- 
dent-athlete based on safety concerns.> 





498. Knapp v. Northwestern Univ., 101 F.3d 473, 484 (7th Cir. 1996). 
499. Pahulu v. University of Kan., 897 F. Supp. 1387, 1394 (D. Kan. 1995). 
500. Knapp, 101 F.3d at 484. 


501. The Supreme Court in Bragdon v. Abbott, 118 S. Ct. 2196, 2210-11 (1998), essen- 
tially adopted the notion of judicial deference given to a doctor’s decision to exclude a 
disabled person based on health risks: “[A]n individual physician’s state of mind could 
[not] excuse discrimination without regard to the objective reasonableness of his ac- 
tions. . . . [C]ourts should assess the objective reasonableness of the views of health care 
professionals without deferring to their individual judgments ... .” Under this view, if the 
health care professional has an objectively reasonable basis to exclude a person with a 
disability based on health risks, a court should defer to that decision. 

502. Certainly, the university may make certain decisions on its own, such as what ath- 
letes to recruit or to whom it will offer scholarships. After all, many of these type of 
threshold questions are clearly within a university’s prerogative. And some decisions are 
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capable of performing the job as running back for the Dallas Cowboys.” E. E. Black, Ltd. 
v. Marshall, 497 F. Supp. 1088, 1100 (D. Haw. 1980). See also Bartlett v. New York State 
Bd. of Law Exam’rs, 970 F. Supp. 1094, 1128 (S.D.N.Y. 1997) (“[I]t is undoubtedly true 
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Additionally, whatever the reason for abstention, deferring to one party’s 
medical advisor contradicts the intent of the ADA, the Rehabilitation Act, 
and the ideal process of justice, where parties argue and judges judge. If 
these Acts have any teeth, a court, not the excluding party, must fairly deter- 
mine whether exclusion is warranted. In recognition of this, Congress spe- 
cifically named colleges and universities as possible violators of the ADA and 
Rehabilitation Act.°°* Therefore, Congress most likely did not intend courts 
to defer to a college or university’s own judgment. Though it may be difficult 
to adjudicate a battle between medical experts, it simply is bad policy for a 
court to defer to one party’s reasoning in a proceeding.*°* Additionally, the 
mandates of the ADA and the Rehabilitation Act impose a duty on both 
institutions and the courts to prevent “the imposition or application of eligi- 
bility criteria that screen out or tend to screen out an individual with a disa- 
bility.”°°° As the Department of Justice’s ADA regulations make clear: 


[S]ome commentators suggested that the individual with the disability is 
the only one who can decide whether a setting is “appropriate” and 
what the “needs” are. Others suggested that only the public accommo- 
dation can make these determinations. The regulation does not give 
exclusive responsibility to either party. Rather, the determinations are 
to be made based on an objective view, presumably one which would 
take into account views of both parties.°°’ 


A court may still defer to colleges and universities when they make purely 


academic and pedagogical decisions,*°* but it is a court’s responsibility to 
weigh expert and medical testimony to determine the true qualifications of a 
disabled student-athlete. 





503. Inherent in the ADA is the notion that institutions subject to the ADA often will 
discriminate against the disabled even when they believe they act in good faith. See Martin 
v. PGA Tour, Inc., 994 F. Supp. 1242, 1247-48 (D. Or. 1998) (“Congress intended to protect 
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‘indifference,’ and ‘benign neglect.’”), quoting Crowder v. Kitagawa, 81 F.3d 1480, 1483-84 
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B, at 622 (1997) (“Taken together, these provisions [of the ADA] are intended to prohibit 
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nity enjoyed by others, based on, among other things, presumptions, patronizing attitudes, 
fears, and stereotypes about individuals with disabilities.”). 

504. 42 U.S.C. § 12131(1)(B) (ADA Title II applies to public colleges as state instru- 
mentalities); 42 U.S.C. § 12181(7)(J) (ADA Title III applies to higher education institu- 
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505. See also Bartlett v. New York State Bd. of Law Exam’rs, 970 F. Supp. 1094, 1119- 
20 (S.D.N.Y. 1997) (refusing to uphold the “treating physician rule” in an ADA case ex- 
cept where, as an evidentiary matter, the on-going relationship between patient and physi- 
cian demands that extra weight be given). 

506. 42 U.S.C. § 12182(b)(2)(A)(i) (1994) (ADA Title III). 


507. 28 C.F.R. pt. 36, App. B, at 623 (1998) (preamble to DOJ’s Title III regulations) 
(emphasis added). 


508. See supra text accompanying note 495. 
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United States District Court Judge Zagel’s decision in Knapp*°’ presents 
the best example of how a court should conduct itself in such a hearing. After 
being presented with medical experts from both sides concerning the impact 
of Knapp’s heart ailment, the court noted: “I must consider the testimony of 
all the experts who testified and determine which are most persuasive. It is 
what the trial of disputes such as this will sometimes require. It might have 
been better to have left the choice to a panel of physicians, but Congress left 
it with the courts, and the random assignment of this case left it here with 
me.”°!° Thus, the Seventh Circuit in Knapp and the district court in Pahulu 
should not have deferred solely to the medical decisions of the universities, 
but instead conducted their own evaluation of the athletes’ conditions, or 
ordered the lower court to do so. 


But this does not provide the standard by which courts should reach such 
decisions. As the Supreme Court made clear in Southeastern Community 
College v. Davis, colleges and universities can insist that disabled individuals 
meet “necessary physical qualifications.”>!! The key issue in determining if 
such qualifications are valid is “whether the physical qualifications Southeast- 
ern demanded of respondent might not be necessary for participation in its 
[particular] program.”>!* The physical skills necessary for participation in in- 
tercollegiate athletic programs, however, are established largely indepen- 
dently from the colleges and universities themselves. Although “it is 
undoubtedly true that not every person is physically able to be a Yankees 
first baseman”>!? or an intercollegiate athlete, colleges and universities essen- 
tially assure themselves that members of their intercollegiate teams are 


“physically able” — i.e., they meet the necessary physical requirements — 
through scouting, recruiting, or try-outs. In other words, the sports them- 
selves will establish their own physical criteria: if the athletes are fast enough, 
strong enough, smart enough, talented enough, and competitive enough, they 
will earn a spot on an intercollegiate roster. 


But does a team physician’s pre-participation medical examination>!* also 
constitute a “necessary physical qualification?” Although the Pahulu and 





509. Knapp v. Northwestern Univ., 942 F. Supp. 1191 (N.D. Ill. 1996), rev’d, 101 F.3d 
473 (7th Cir. 1996). 
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[N]o one has ever studied, nor has there ever been, an individual who has suf- 
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Id. at 1196. 
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Knapp decisions indicate that they may,>!> this answer seems suspect when 
reviewed in light of Martin v. PGA Tour, Inc.°'© In Martin, the professional 
golfing tour refused to allow Martin to ride a cart during a tournament be- 
cause it argued that walking was essential to the sport. But the court noted 
that, under the ADA, “athletic associations [do not] have unfettered discre- 
tion to set eligibility requirements as they see fit.”5!” Thus, a college or uni- 
versity may not be able to set its medical and physical requirements at 
whatever level it wishes if the effect is to exclude the disabled. Certain issues, 
however, are well-established. Unless a disability would subject the athlete 
or others to a direct risk of death or serious personal injury, the ADA would 
most certainly demand inclusion. One court clearly noted: 


Neither Columbia University nor the public in general will be harmed 
by [allowing a partially blind student to compete on the football team]. 
Columbia has never asserted that it would be harmed by plaintiff’s in- 
tercollegiate football career; rather it has premised its decision to ex- 
clude him on the understandable belief that plaintiff should avoid 
contact sports which might render him sightless and that he should 
properly concentrate on obtaining an education while at Columbia. 
Such motives, while laudably evidencing Columbia’s concern for its stu- 
dents’ well-being, derogate from the rights secured to plaintiff under 
Section 504, which prohibits “paternalistic authorities” from deciding 
that certain activities are “too risky” for a handicapped person.>!® 


Thus, a college cannot exclude a student merely to preserve the student’s 
well-being. But as Knapp (risk of death from a heart ailment) and Pahulu 
(risk of quadriplegia from spinal condition) both show, where death or seri- 
ous physical injury are concerned, the issues may not be quite so clear.>!9 

The fundamental issue is this: under what circumstances, if any, can a team 
physician declare an athlete physically unfit to participate in sports. This is a 
question that medical and legal authorities have not yet been able to re- 
solve.5*° In general, medical authorities believe that students should not be 
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the athlete”). 

520. Compare ELizABETH M. GALLUP, LAW AND THE TEAM PHysICIAN 77-83 (1995) 
(“Ultimately choice of whether or not to participate is the athlete’s or her parents.’”); 
Tucker, supra note 32, at 29-35 (“Precluding individuals with disabilities from postsecon- 
dary educational program due to fears for their own safety would frequently serve to limit 
the opportunities available to such individuals and would defeat the purpose of [the 
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permitted to participate in athletics if such competition would endanger their 
lives or could result in serious physical injury.*?! Certainly part of this policy 





ADA\].”) with Davip L. HERBERT, LEGAL Aspects OF Sports MEDICINE 139-56 (2d ed. 
1995) (“[T]he last and final authority on the issue of who will or will not participate . . . is 
with the program’s [medical] personnel.”) (emphasis removed); Joseph H. King, The Duty 
and Standard of Care for Team Physicians, 18 Hous. L. Rev. 657, 696-700 (1981) (“[W]hen 
there are significant risks of harm from participation, the athlete should not be approved 
by the team physician for participation irrespective of what the athlete may ostensibly 
want.”). 

Courts are also split on the issue. Compare Wright v. Columbia Univ., 520 F. Supp. 
789, 794 (E.D. Pa. 1981) (“In short, plaintiff is indeed an intelligent, motivated young man 
who is capable of making this decision which affects his health and well-being.”); Poole v. 
South Plainfield Bd. of Educ., 490 F. Supp. 948, 953-54 (D.N.J. 1980) (“The purpose of 
§ 504, however, is to permit handicapped individuals to live life as fully as they are able, 
without paternalistic authorities deciding that certain activities are too risky for them.”) 
with Knapp v. Northwestern Univ., 101 F.3d 473, 484 (7th Cir. 1996) (“[MJedical determi- 
nations of this sort are best left to team doctors and universities as long as they are made 
with reason and rationality and with full regard to possible and reasonable accommoda- 
tions.”); Colombo v. Sewanhaka Central High Sch. Dist. No. 2, 383 N.Y.S.2d 518, 521 (Sup. 
Ct. 1976) (“In cases where a diversity of medical opinions exist, it is well settled that a 
school district may rely upon the opinion of its own physician.”). 

The issue may also depend on the age and maturity of the student. Compare Sitomer 
v. Half Hollow Hills Central Sch. Dist., 520 N.Y.S.2d 37 (App. Div. 1987) (allowing high 
school authorities to make decision as to whether junior high student may compete on high 
school tennis team); Kampmeier v. Nyquist, 553 F.2d 296 (2d Cir. 1977) (finding high 
school judgment concerning eligibility valid because of in loco parentis doctrine and imma- 
turity of student) with Wright v. Columbia Univ., 520 F. Supp. 789 (E.D. Pa. 1981) (al- 
lowing college student with maturity and intelligence to make own decision to participate). 
Additionally, many states have statutory or regulatory schemes demanding that school dis- 
tricts test and certify students before they may participate in interscholastic sports. See, 
e.g., N.Y. Comp. Copes R. & REGs. tit. 8, § 135.4(c)(7)(i) (1997) (“It shall be the duty of 
trustees and boards of education . . . to provide adequate health examination before par- 
ticipation in strenuous activity and periodically throughout the season as necessary, and to 
permit no pupil to participate in such activity without the approval of the school medical 
officer.”); N.Y. Epuc. Law § 3208-a (McKinney 1998) (setting up mechanism to determine 
if denial of high school students to participate in athletic programs based on physical ca- 
pacity was valid). Age and maturity, though, may still not be enough; the Seventh Circuit 
noted that “Knapp is a competent, intelligent adult capable of assessing whether playing 
intercollegiate basketball is worth the risk to his heart and possible death,” but still refused 
to uphold his decision and instead deferred to the university’s medical opinions. See 
Knapp v. Northwestern Univ., 101 F.3d 473 (7th Cir. 1996). 

521. The most well known outline of what physiological or medical diagnoses will dis- 
qualify an athlete from what types of sporting activities is found in: Committee on Sports 
Medicine, American Academy of Pediatrics, Recommendations for Participation in Com- 
petitive Sports, 81 PEDIATRICS 737 (1988). The Committee divides sporting events into five 
categories, Contact/Collision (football, hockey, soccer, wrestling), Limited Contact/Impact 
(baseball/softball, basketball, skiing, volleyball), Strenuous Noncontact (tennis, track, 
swimming), Moderately Strenuous Noncontact (badminton, ping pong), and Nonstrenuous 
Noncontact (archery, golf). It then outlines whether specific conditions, such as congenital 
heart disease, sickle cell anemia, and an enlarged spleen, and suggests whether an athlete 
should be allowed to participate in each of the five categories. See John A. Lombardo, 
Preparticipation Examination, in ACSM’s GUIDELINES FOR THE TEAM PHYSICIAN 71, 78- 
80 (Robert C. Cantu & Lyle J. Micheli eds., 1991) (ACSM is the American College of 
Sports Medicine). 
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reflects the duty to serve a patient’s needs as opposed to his wishes*?? and a 
recognition that student-athletes are often under a great deal of stress to 
compete, whatever the ramifications.°?? But the ADA specifically notes that 
an individual may not be excluded from a program on safety concerns unless 
“such individual poses a direct threat to the health and safety of others.”>?4 
This rule “is essential if the law is to achieve its goal of protecting disabled 
individuals from discrimination based on prejudice, stereotypes, or un- 
founded fear, while giving appropriate weight to legitimate concerns, such as 
the need to avoid exposing others to significant health and safety risks.”>?5 

Thus, the two policies seem to be at odds with one another, and courts and 
institutions of higher learning are left attempting to reconcile whether a stu- 
dent-athlete’s best interests or actual wishes are to be honored when the two 
appear to conflict. Such decisions, potentially involving life and death, are 
inevitably difficult. Several possible alternatives, though, exist. 

First, a university might choose to exclude all athletes whose medical con- 
ditions indicate that participation would subject them to a risk of death or 
severe injury.°*° Although perhaps in violation of the ADA and Section 504, 
subjecting the college or university to a speedy injunction, the college or uni- 
versity could choose to declare all such student-athletes ineligible to partici- 
pate. Thus, the university would be protected against injury to its 
reputation*”’ (should a student-athlete with a serious disability die or incur a 
severe injury while participating in intercollegiate athletics) or against tort 
claims should the athlete die or be injured during competition..** The ADA 





522. See King, supra note 520, at 698-99. 

523. See Jones, supra note 1, at 150-57. Jones concludes: 

The “trickle down” effect as it affects college athletes is real: colleges pressure 
coaches to produce winning programs, athletes to perform, doctors to heal inju- 
ries quickly; coaches pressure athletes and doctors; other players, wanting their 
teams to be successful, pressure peers to “play hurt”; injured players, themselves, 
apprehensive that they will lose their spot in the starting lineup or their state to 
perform for the professional scouts, play when hurt and urge physicians to do 
whatever is necessary to help them to perform. 
Id. at 156-57 (footnotes omitted). 

524. 42 U.S.C. § 12182(b)(3) (Title IIT); see 28 C.F.R. pt. 35, App. A at 472-73 (1997) 
(Title II regulations); 28 C.F.R. § 36.208 (1997) (Title III regulation); see also 42 U.S.C. 
§ 12113(b) (Title I) (noting that proper qualification standards “may include a requirement 
that an individual shall not pose a direct threat to the health and safety of other workers in 
the workplace”). 

525. 28 C.F.R. pt. 35, App. A, at 472-73 (1997). 

526. “Hardly a year goes by that there is not at least one instance of the tragic death of 
a healthy youth as a result of competitive sports activity. Life has risks.” Poole v. South 
Plainfield Bd. of Educ., 490 F. Supp. 948, 953-54 (D.N.J. 1980). For example, between 1931 
and 1985, 79 college student deaths were directly related to football, and another 73 were 
indirectly traced to that sport. Jones, supra note 1, at 118 n.45, citing, NCAA Sports 
MEDICINE HANDBOOK, supra note 514, at 22, Tables I-II. See also generally ERNst JOKL, 
SUDDEN DEATH OF ATHLETES (1985); EXERCISE AND CARDIAC DEATH (Ernst Jokl et al. 
eds., 1971). 

527. See Knapp v. Northwestern Univ., 942 F. Supp. 1191, 1199 (N.D. Ill. 1996). 

528. After Hank Gathers collapsed and died during a Loyola Marymount basketball 
game, his relatives filed a $32.5 million law suit. See Jones, supra note 1, at 114-16. On 
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provides a student-athlete only with injunctive relief or compensatory dam- 
ages; punitive damages are not recoverable under an ADA claim.**? Addi- 
tionally, if a court orders a college or university to allow a disabled student to 
participate and the athlete then suffers a major injury, “it is unlikely that the 
school system or the physician would be found liable” in a subsequent tort 
action.**° The fear of a student-athlete dying on a basketball court is compel- 
ling; in light of Hank Gathers and the subsequent bitter, protracted, and pub- 
lic lawsuits over his death, the fear can be overwhelming. Colleges and 
universities are justifiably concerned not only with the health of a student- 
athlete, but with their reputation, and may feel the need to elevate protection 
of the student-athlete and the college and university’s reputation over a stu- 
dent-athlete’s desire to play. 


Another potential outcome might allow an at-risk student-athlete to com- 
pete conditioned on the signing of a waiver of liability.°7! The basic proce- 
dure would be for a team physician to conduct a physical evaluation of the 
athlete. If this exam indicated a risk of death or serious harm, the athlete 
would then undergo further testing or evaluation to ascertain the extent of 
the impairment. Once the college or university received all its information, it 
would have to report all of its findings to the student: the diagnosis, the anal- 
ysis, the treatment, the implications, and a full documentation of the risks 
involved in further participation.°*? If the student still insisted on playing and 
the school agrees to honor this request,>** the institution might first demand 
several things. First, the college or university could require that the athlete 


obtain medical clearance from an outside physician. Second, it could require 
evidence that the student clearly understands all the implications of the ail- 
ment and the decision to participate.°*4 Third, the university could require 





March 30, 1992, Loyola announced that it would settle with Hank Gathers’ mother for 
$545,000, whose attorney reported that the money would be divided between his client and 
Hank Gathers’ son, Aaron Crump. Settlement at Loyola, N.Y. Times, Mar. 31, 1992, at 
B10. 

529. See 42 U.S.C. § 12188. 

530. GALLUuP, supra note 520, at 84. 


531. For an overview of the many legal issues involved in using waivers in athletics, see 
Andrew Manno, Note, A High Price to Compete: The Feasibility and Effect of Waivers used 
to Protect Schools from liability for Injuries to Athletes With Medical High Risks, 79 Ky. 
L.J. 867 (1990-91); GALLup, supra note 520, at 45-55; HERBsT, supra note 520, at 99-116. 

532. See GALLUP, supra note 520, at 40-43; Jones, supra note 1, at 123-28 (discussing 
the law of informed consent in the athletic context). 


533. One court noted that a university choosing to restrict students’ ability to make 
their own decisions is not “in the best interest of society. ... The transfer of prerogatives 
and rights from college administrators to the students is salubrious when seen in the con- 
text of a proper goal of postsecondary education — the maturation of students. Only by 
giving them responsibilities can students grow into responsible adulthood.” Baldwin v. 
Zoradi, 176 Cal. Rptr. 809, 818 (Ct. App. 1981), quoted in Jones, supra note 1, at 147. But 
cf. Knapp v. Northwestern Univ., 101 F.3d 473, 476 (7th Cir. 1996); Colombo v. Sewanhaka 
Central High Sch. Dist. No. 2, 383 N.Y.S.2d 518, 522 (Sup. Ct. 1976) (failing to permit 
disabled athletes willing to sign waiver of liability to participate in athletics). 

534. See Jones, supra note 1, at 200-01. 
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that the student sign a waiver, insulating the institution from liability or dam- 
ages should the athlete get hurt while participating. 

A college or university, however, would still be required by the ADA and 
Rehabilitation Act to determine if a modification to its athletic program 
would allow even an athlete with serious risks to compete. The best example 
of such an accommodation is the internal defibrillator that was implanted in 
Knapp’s chest following his first cardiac incident.**> Other accommodations 
might include additional pads or protective gear or external defibrillators at 
all practices and games. Simply because an athlete is disabled, requires cer- 
tain accommodations to compensate, and certain rules or regulations must be 
modified, does not mean that the athlete cannot compete.>*° 

Even under this view, a team physician could still strongly advocate that 
the student should not participate in an intercollegiate sport. In fact, the doc- 
trine of informed consent requires that a doctor go over numerous aspects of 
an ailment with a patient before a certain course of action is taken. Such 
aspects include the diagnosis of the particular impairment, the nature and 
purpose of the proposed treatment (i.e., not to participate in intercollegiate 
athletics), the risks and consequences of that proposed treatment, the possi- 
ble alternative treatments (i.e., participating with certain medical safeguards 
or accommodations), the prognosis if no treatment is undertaken (i.e., risk of 
death or serious injury), and the cost of the treatment.°*’ In this manner, the 
college or university could help ensure that the duty of informed consent is 
met, that the student has legally assumed all the risks, and that the student 


has made this decision in a genuinely mature manner, taking into account all 
options. Although this method may comply more closely to the ADA’s gen- 
eral policy of inclusion, waivers of medical liability are not guaranteed to be 





535. See Knapp v. Northwestern Univ., 101 F.3d at 483 (noting that even with the inter- 
nal defibrillator, a risk of death still exists). 
536. See Martin v. PGA Tour, Inc., 994 F. Supp. 1242 (D. Or. 1998). In fact, modifica- 
tions to sports events and changes to rules may actually become the norm. 
What if disabled athletes did change a sport? At Galludet [University, a college 
for deaf students], they already have. By some accounts, Paul Hubbard, Gal- 
ludet’s star quarterback from 1892-1895, is said to have invented the football 
huddle to give his players more privacy to plot strategy by sign language... . 
Another deaf Washington, D.C.-area athlete, William Ellsworth Hoy, an out- 
fielder who broke into the big leagues in 1888, is said to be responsible for the 
baseball umpire’s hand signals. Unable to hear calls at the plate, Hoy and the 
visiting umpire designed a simple series of hand signals he could see from the 
outfield — balls on the right hand, strikes on the left. Nowadays a modern um- 
pire probably couldn’t call a game if you tied his hands. 
Hawes, supra note 261, at 7. 
537. See GALLUP, supra note 520, at 40. 
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successful.*3° Thus, institutions of higher education may still be exposed to 
large legal suits even if a student waives liability.°*° 

In the case of student-athletes whose participation in intercollegiate ath- 
letics could subject them to realistic threats of death or serious personal in- 
jury, courts, colleges, doctors and athletes must all evaluate the impact of 
their decisions. To think, however, that the law, medical ethics, pedagogical 
concerns, or personal desire of a student-athlete places any party “at a com- 
petitive advantage,” twisting the words of the Martin decision, “is a gross 
distortion of reality.”°4° 


D. Academic Eligibility Requirements and Intercollegiate Athletics 


One fundamental principle of intercollegiate athletics is that it must exist 
within the academic framework of an institution of higher education. The 
NCAA declares that “competitive athletics programs of member institutions 
are designed to be a vital part of the educational system”**! and that colleges 
and universities must “establish and maintain an environment in which a stu- 
dent-athlete’s activities are conducted as an integral part of the student-ath- 
lete’s educational experience.”°4? To advance these principles, the NCAA 
adopted a long list of eligibility requirements, the large preponderance of 
which involve academic requirements.°** 

It should be no surprise when courts defer to the NCAA eligibility re- 
quirements, finding that to change them would “fundamentally alter” athlet- 
ics at the post-secondary level.*** As one court explained: 


Because of its dual mission, the NCAA has an important interest in 
insuring that its student-athletes are prepared to succeed at college. 
Whatever criticism one may level at GPA and the national standardized 
tests, these provide significant objective predictors of a student’s ability 
to succeed at college. The “core course” criteria further serves the dual 
interest of insuring the integrity of that GPA and independently insur- 
ing that the student has covered the minimum subject matter required 
for college.** 


Simply because the NCAA regulations have been upheld in these cases, 
however, does not necessarily mean that they are without problems. For in- 





538. See, e.g., Wagenblast v. Odessa Sch. Dist., 758 P.2d 968 (Wash. 1988) (invalidating 
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stance, the NCAA bylaws governing “core courses”**° formerly discrimi- 
nated on the basis of learning disability by specifically excluding “remedial, 
special education [and] compensatory” classes.°47 A similar conclusion can 
be made concerning the NCAA rule that only scores received on standard 
administrations of the SAT or ACT will count in determining eligibility.°** 
Even these bylaws, however, were upheld because the NCAA provided ade- 
quate avenues of relief for disabled student-athletes: 


[Bly providing that courses for the learning disabled may fulfill the 
core-curriculum requirements if the student’s high school principal sub- 
mits a written statement to the NCAA, as well as by authorizing the 
NCAA Council to waive the initial academic eligibility requirements on 
a case-by-case basis, the bylaws provide for individualized considera- 
tion which is more than adequate reasonable accommodation for stu- 
dents with learning disabilities.**° 


Thus, the NCAA’s alternative routes for approval coincide with the 
ADA’s preference for individualized assessment of an individual’s disability. 

Although several courts struck down high school regulations on the age of 
interscholastic athletes, the NCAA bylaws fared better for several reasons. 
First, where the high school regulations were keyed to competitive level, 
physical safety, and educational concerns,’ the NCAA’s regulations are al- 
most purely tied to pedagogical concerns, and the Supreme Court has in- 
structed courts to show a great deference to “genuinely academic decisions” 
by postsecondary school administrators.*>! Second, there is a basic difference 
between interscholastic and intercollegiate athletics: whereas high school 
sports teams generally include a broad array of skill levels and talents, college 
sports teams are exclusive groups. Thus, courts are more willing to allow 
colleges and universities to have more control over which students they want 
to represent their schools. Finally, in an educational arena, courts are more 
apt to be willing to review physical requirements (such as when one high 
school athlete poses a safety risk to others) than academic ones.*? 

This being said, however, the NCAA-DOJ Consent Decree involving 
learning disabled student-athletes the problems and concerns of administer- 
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ing a non-discriminatory program. The NCAA and its member institutions 
must dedicate themselves to implementing fully the basic tenets of the Con- 
sent Decree, as well as recognizing SAT and ACT test scores taken by learn- 
ing disabled students in non-standard conditions. By doing so, it should 
ensure that learning disabled athletes are fully integrated into intercollegiate 
sports programs. 


CONCLUSION 


Clearly the number of student-athletes with disabilities is growing, and 
with it, many more dreams of intercollegiate athletic success. Although col- 
leges and universities may once have had a broader range of control over 
whether an athlete could be excluded from a team because of a disability, the 
advent of Section 504 of the Rehabilitation Act and the recent passage of the 
Americans with Disabilities Act have ushered in a new set of limits on post- 
secondary sports programs. Now, schools must provide physically, psycho- 
logically, and learning disabled athletes access to college athletic teams. 

The end result is that student-athletes, physicians, institutions of high 
learning, and courts are caught in a web of legal, social, medical, educational, 
and private policies, each of which indicates a different way to resolve the 
same fundamental issue: under what conditions may a college or university 
limit the participation of a disabled student-athlete on its intercollegiate 
sports teams. Although courts have clarified the law in several ways, institu- 
tions of higher education must still develop many answers on their own. And 


since some of the issues involve “the most major life activity of all — liv- 
ing,”°°> each decision must be made carefully and with the greatest sensitivity 
possible. 
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REVIEW OF MARTHA C. NUSSBAUM’S 
CULTIVATING HUMANITY: 
A CLASSICAL DEFENSE OF REFORM 
IN LIBERAL EDUCATION 


TERESA GODWIN PHELPS 


In the epilogue to Dostoyevsky’s Crime and Punishment, Raskolnikov, in 
prison for murder, has a dream in which the world is ravaged by a plague 
caused by microscopic creatures that lodge themselves in peoples’ bodies. 
Those infected not only become mad and violent, but also become unshak- 
ably convinced that they alone know the truth, that their scientific conclu- 
sions and moral convictions alone are right. “The most ordinary trades were 
abandoned because everyone was propounding his own theories, offering his 
own solutions, and they could not agree; they gave up tilling the ground... 
famine spread. Wholesale destruction stalked the earth.”! 

Not unlike the contemporary university, if we are to believe reports from 
the popular press. Anyone who reads newspapers or weekly newsmagazines 
is aware of the ongoing, often bitter, debate about changes that are occurring 
in liberal education in contemporary America. Journalists inform us that 
courses in Shakespeare are being replaced by courses in African literature, 
that the American Constitution is unknown and unstudied in favor of courses 
in Confucianism or gay philosophy, that all work by DWEMs (Dead White 
European Males) has been trashed and supplanted by the work of women, 
non-westerners, and ethnic and racial minorities within the United States. 

Martha Nussbaum’s new book is a move away from the hysteria and offers 
a careful and detailed look at what is really going on out there. What is the 
“new curriculum?” What are faculty and students actually doing? What 
kinds of courses are being offered? What are students reading and how are 
they responding to it? 

Cultivating Humanity is, as its subtitle explains, a defense of the controver- 
sial contemporary reforms that are taking place in higher education, reforms 
that are adding classes and departments such as women’s studies, gay studies, 
and African-American studies. But it is not a defense based on ungrounded 
arguments about pluralism, diversity, or “identity politics.” Nussbaum bases 
her defense in the classics, in Plato, Cicero, the Stoics, Aristotle, Hume, Kant, 
Paine, and others, and in so doing she reminds us that the “new curriculum” 
is not so new after all. With this foundation, Nussbaum makes it clear from 
the outset that all the changes are not healthy ones and that a single prescrip- 
tion for a new curriculum would be a fatal mistake, in that our colleges and 
universities are far too diverse for a unitary solution. What she does offer in 
addition to sound reasons for making curricular change is a kind of guide- 
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book for deciding which changes will profit us and our students and which 
ones are faddish and reactionary. 

A vision of academe that Nussbaum deplores is an educational system in 
which the truth is believed to be known and the purpose of education is to 
deposit this known truth into students. An equally frightening vision for her 
is the opposite: an education steeped in postmodernism, where all “truths” 
are equally both valid and suspect; the truth is anyone’s opinion. Instead, 
Nussbaum argues, a good liberal education should follow Socrates’ example 
and encourage students to live “examined lives,” to engage in the kind of 
Socratic questioning, reasoning, and conversation that will lead them to gen- 
uine understanding, not only of themselves but also of the widely diverse 
people they will encounter. 

Nussbaum essentially makes three major points comprising the first three 
chapters of Cultivating Humanity: any good education is grounded in Socratic 
self-examination; in order to become able citizens of the world, students need 
to acquire knowledge of non-western and minority cultures and histories; and 
a narrative imagination is essential to achieving the first two. 

In her first chapter, Nussbaum contrasts a Socratic education to the “Old 
Education” depicted in Aristophanes’ comedy The Clouds. The Old Educa- 
tion “acculturated young citizens to traditional values. They learned to inter- 
nalize and to love their traditions, and they were discouraged from 
questioning them.” A Socratic education, on the other hand, insists on 
teaching students to think for themselves, to question the traditional values, 
to use philosophy, not as a discrete discipline, but as a tool to reason and 
make distinctions. “Instead of learning logical analysis in a vacuum, students 
now learn to dissect the arguments they find in newspapers, to argue about 
current controversies in medicine and law and sports, to think critically about 
the foundations of their political and even religious views.”* 

All this questioning of what they see as established truths unsettles tradi- 
tionalists, but they are not the only opponents of a Socratic education. Left- 
ist progressive intellectual circles deem the kind of rational inquiry that 
results from a Socratic education elitist and thus suspect as well. This is a 
misguided objection, Nussbaum claims, because Socratic inquiry is not sub- 
versive of democracy but necessary to it and is “committed to the activation 
of each student’s independent mind and the production of a community that 


can genuinely reason together about a problem, not simply trade claims and 
counterclaims.”* 


As we have come to expect from Nussbaum, her general arguments are 
supported and illuminated by specific stories about professors, students, and 
institutions. She provides us with snapshots of Socratic inquiry at work in 
classrooms at universities and colleges as divergent as Notre Dame, Bentley 
College, Brown, and Belmont University, where “students are discovering 
that philosophy .. . is woven . . . into the fabric of their daily lives, their 





2. MARTHA C. NussBAUM, CULTIVATING HUMANITY 15 (1997). 
3: Udsatis: 
4. Id. at 19. 





1998] BOOK REVIEW 187 


discussions of life and death, abortion and revenge, institutional justice and 
religion.”> And, importantly, such training is not a luxury but requisite for 
responsible citizenship, that “the unexamined life threatens the health of 
democratic freedoms, and the examined life produces vigor in the nation and 
freedom in the mind.”® 


Self-examination constrained by one’s own context and experience is not 
enough to comprise a good education, however, as Nussbaum makes clear in 
her second chapter. Contemporary life requires that students become “citi- 
zens of the world,” a phrase coined by Diogenes. Nussbaum demonstrates 
that the kind of multi-cultural education that makes world citizenship possi- 
ble is far from being faddishly new. Instead, it is an ancient concept found 
not only in Diogenes’ life but also in Cicero and the Stoics. An education 
that transcends one’s own culture nurtures mutual respect and the ability to 
recognize the humanity and legitimacy of all people and all cultures. An edu- 
cation for world citizenship should not partake of “identity politics,” the 
sometimes-heard rationale for multicultural studies that defends courses such 
as African-American studies because they affirm and buttress group loyalties 
and identities. This approach, Nussbaum argues, “is divisive and subversive 
of the aims of world community.”’ 


Again Nussbaum becomes specific by listing principles that should inform 
the development of multicultural courses and programs and by describing 
actual courses. She thoroughly discusses problems common to expanding a 
curriculum, such as too few faculty members or too little available expertise 


and she provides examples of imaginative and creative approaches to the 
problems. 


A multicultural curriculum gives students knowledge about others, but 
knowledge alone does not necessarily lead to understanding. Understanding 
comes from Nussbaum’s third prong of a good education, the narrative imag- 
ination that is acquired from the arts, which “play a vital role [in] cultivating 
powers of imagination that are essential to citizenship.”* Drawing on sources 
as diverse as Sophocles’ Philoctetes and Ralph Ellison’s /nvisible Man, in her 
third chapter Nussbaum demonstrates how good stories compel us to reflect 
on our failures of perception and understanding, and how an encounter with 
an “other” in a narrative expands our ability for compassion and our knowl- 
edge of human universals: “It is the political promise of literature that it can 
transport us, while remaining ourselves, into the life of another, revealing 
similarities but also profound differences between the life and thought of that 
other and myself and making them comprehensible, or at least more nearly 
comprehensible.”’ The promise of literature is a theme common to Nuss- 
baum’s work as she has consistently maintained that narratives engage our 





Id. at 17. 
Id. at 49. 
Id. at 67. 
Id. at 85. 
Td. at 111. 
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emotions as well as our minds, and thereby move us to more genuine 
understanding. 

The remainder of Cultivating Humanity, aside from a chapter focusing on 
the special problems of religious universities, is devoted to the examination 
of four areas common in new curricula: non-western cultures, African-Amer- 
ican studies, women’s studies, and the study of human sexuality. In each in- 
stance, Nussbaum delineates political and intellectual pitfalls that can be 
encountered in developing such courses as well as the numerous advantages 
to students, faculty and institutions that accrue from the new programs. She 
also describes particular courses and often provides a narrative of the deci- 
sion-making that went into their development. These chapters should be es- 
sential reading for faculty teaching or thinking about teaching new courses. 

Nussbaum’s major defense for the new curricula is not only that courses 
that give us and our students insights into marginalized groups make us more 
tolerant (although they usually do) but also that such insights are requisites 
for responsible citizenship. Our students will be called upon to vote on and 
make decisions about a wealth of issues such as gay rights initiatives, sexual 
harassment policies, and affirmative action. With scant knowledge about the 
groups affected, they can have only a knee-jerk reaction, often based on ste- 
reotypes, misconceptions, and bigotry. They are like the plague victims in 
Raskolnikov’s dream: infected rather than informed. A course in human sex- 
uality, for example, will not tell students how to vote on a gay rights initia- 
tive, but it will enable voters to make up their minds based on knowledge. 
Instead of constraining their opinions, as opponents of such courses often 
argue, knowledge will free their minds. 

Cultivating Humanity is a wise and intelligent book; Nussbaum practices 
what she preaches. She has opinions—we have come to count on her for 
that—but she patiently lays out for her readers the reasoning behind her 
opinions, her broad knowledge of history, philosophy and art that have led 
her to believe what she does. This is what she wants for all students: knowl- 
edge that will lead to reasoned and informed opinions. 

In Pedagogy of the Oppressed, Paulo Freire uses the metaphor of banking 
for a certain kind of teaching (of which he disapproves).'!° Teachers “de- 
posit” knowledge into their students. He claims better teaching teaches stu- 
dents to think for themselves; it empowers the student. It’s frightening to 
empower people to think for themselves (any parent knows this); the argu- 
ments they learn to dissect may well be their teachers’. It’s harder to teach 
that way, too. But Cultivating Humanity may convince readers, as it has this 
author, that there is no choice. The alternative, “a nation of technically com- 
petent people who have lost the ability to think critically, to examine them- 
selves, and to respect the humanity and diversity of others,”!! is too grim to 
contemplate. 

In Raskoinikov’s dream, only a few people escape the plague and they 
“are destined to start a new race of men and a new life, to renew and purify 





10. PAULO FREIRE, PEDAGOGY OF THE OPPRESSED (1970). 
11. See supra note 2, at 300. 
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the earth, but no one had ever seen those people, no one had heard their 
words or their voices.”!? Cultivating Humanity enables us to see and hear the 
many energetic and creative people who are out there developing courses 
and teaching methods so that the plague of opinions without information 
does not spread. As Nussbaum advocates in her concluding words: “Let us 
support them.”!5 





12. See supra note 1, at 555-56. 
13. See supra note 2, at 301. 
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In the field of higher education law there is a great barrier divide with 
most college and university attorneys on one side, and a necessary federal tax 
law literacy on the other. And yet federal tax law affects the daily existence 
and operation of higher education, just as it does with regard to individuals. 
Which is to say that rarely a day passes when a college or university attorney 
is presented with an issue or task about which “Caesar” has neither anything 
to say nor a portion to collect. The words “volume” and “change” come to 
mind in both describing and explaining the persistence of tax illiteracy. The 
tax code is simply too long and too often changed for most attorneys, not just 
college and university attorneys, to achieve a comfortable state of tax liter- 
acy.'! The imperative of tax literacy amongst college and university attorneys 
is present and growing nevertheless, as Bertrand Harding, Jr. emphatically 
demonstrates when he compares college and university budgets with budgets 
of much smaller entities which maintain appropriately staffed tax depart- 
ments.* The imperative simply cannot be ignored. 

The task of achieving tax literacy, though, is daunting. For example, most 
law schools offering the Master of Laws in Taxation require at least one full 
year of study devoted exclusively to the tax code, and even that is often suffi- 
cient only to provide a hurried survey of the basics. So it is not surprising 
that Harding labels his attempt at harnessing the volume and diversity of tax 
laws affecting colleges and universities as only a beginning, as if almost to 
provide a general disclaimer.’ If a disclaimer was his intent, he need not have 
bothered. His efforts have not yet produced a perfect “one-source,” but they 
have resulted in the foundation for what should eventually become the most 
useful single-volume explanation of the major federal tax issues relevant to 





* Darryll Jones is the General Counsel at Columbia College Chicago. 

1. By 1994, the code and regulations comprised 36,000 pages. Sheldon I. Pollack, 
Tax Complexity, Reform, and the Illusions of Tax Simplification, 2 GEo. MASON INDEP. L. 
Rev. 319, 320 n. 3 (1994). Since 1996, the tax code has been significantly amended at least 
four times. See IRS Restructuring and Reform Act of 1998, H. R. 2676, 105th Cong. 
(1998); Taxpayer Relief Act of 1997, Pub. L. No. 105-34, 111 Stat. 872 (Aug. 5, 1997); Small 
Business Job Protection Act of 1996, Pub. L. No. 104-188, 110 Stat. 1755 (Aug. 20, 1996); 
Taxpayer Bill of Rights 2, Pub. L. No. 104-168, 110 Stat. 1452 (July 30, 1996). 

2. BERTRAND M. HArpING, Jr., THE TAx LAW oF COLLEGES AND UNIVERSITIES 
(1997) at 3 (hereinafter cited as “HARDING”). “A company with $500 million in annual 
gross revenue generally has its own ‘tax department’ and several full time employees work- 
ing on the company’s tax matters. There are some educational institutions in this country 
with annual gross revenues of three or four times that amount that do not have a single 
employee dedicated on a full-time basis to the tax area.” 

3. Id. at ix. 
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colleges and universities.* To the extent of his mere beginning, though, Har- 
ding goes further than any previous author in rendering the tax code accessi- 
ble to the “general specialists” comprising college and university attorneys. 
For that alone, he should be applauded. 

As if to dispel the notion that tax law is or even should be inaccessible to 
college and university counsel — a subject that counsel should just leave 
alone — Harding very early on provides readers with a list of sources which 
might comprise a library suitable for counsel’s own tax research and prac- 
tice.> He recommends either of two comprehensive treatments, Commerce 
Clearing House’s Standard Federal Tax Reporter and Research Institute of 
America’s United States Tax Reporter, which are traditional references in 
most libraries containing a tax research component. His list, as he readily 
admits, is subject to debate and is generally unhelpful in terms of comparison 
shopping for the best tax library bargains, whether with regard to cost, com- 
prehensive coverage, or office ergonomics. To achieve comprehensive cover- 
age, while remaining within a typical college or university counsel’s budget 
and space limitations, one should at least consider the single CD-ROM of- 
fered by Tax Management, Inc., (a subsidiary of the Bureau of National Af- 
fairs, Inc.).° Relatively inexpensive,’ this compact disc contains the entire tax 
code, the full text of recent tax legislation, current regulations whether final, 
temporary or proposed, revenue rulings and revenue procedures dating back 
to 1955, IRS Notices from 1994 to date, all current IRS publications, forms 
and instructions, withholding charts and interest rate tables, as well as in- 
depth treatises (known as Tax Management Portfolios) on every tax subject 
discussed in Harding’s book, including international tax issues.* The single 
disc, of course, consumes less space than a coffee cup but contains all the 
information listed in three of Harding’s five recommended sources and, by 
way of the Portfolios, a written lecture with bibliographic citations on most 
every major tax topic, including those important to college and university 
counsel. 

A second observation with respect to the composition of a tax library is 
the absence of discussion concerning the idiosyncratic meaning of “author- 
ity” in tax practice. Throughout the book, Harding cites to conference com- 
mittee reports, post-enactment Congressional staff analyses of tax statutes, 





4. Id. In his preface, Harding states, “It is my hope that this effort is only a beginning 
and that through additional supplements and subsequent editions, I will be able to develop 
a more in-depth treatment of many of the existing tax issues as well as those new issues 
that will no doubt be emerging in the years to come.” 

5. Id. at 4-5. 

6. Tax Management, Inc., PorTrFoLIos PLUs FoR Winpows (1997). In 1999, the 
product will expand to two compact discs. 

7. For 1998, the retail price is approximately $2,100.00, which includes the costs of 
monthly updates. 

8. The topics covered in the book include the unrelated business income tax, em- 
ployment taxes, fringe benefits, charitable contribution deductions, scholarships and fel- 
lowships, and to a lesser extent, private inurement, private benefit, intermediate sanctions, 
403(b) and other retirement plans, tax exempt bonds, foreign operations, nonresident 
aliens, and the coordinated exam program. 
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private letter rulings, technical advice memoranda, the Internal Revenue 
Manual, IRS Notices, General Counsel Memoranda, and proposed regula- 
tions, among other sources, including statutes and cases. Yet nowhere does 
Harding discuss the need to decipher the precise legal effect of various “au- 
thorities” pertaining to tax law. There are significant but often overlooked 
differences between statutes, cases, regulations, revenue rulings, private let- 
ter rulings and technical advice memoranda, and those differences are much 
more problematic in tax practice than they are in other areas of law. Counsel 
must be fully informed of those important differences if he or she is to ade- 
quately address any particular tax issue.? 


A contemporary example of the effects of misunderstanding tax authority 
is demonstrated by the history and events subsequent to the issuance of Tech- 
nical Advice Memorandum 93-32-005.'° There the Service stated that if a 
student was enrolled for at least twelve credit hours and worked no more 
than twenty hours per week for the college or university at which the student 
was enrolled, both the institution and student would be exempt from social 
security taxes with respect to the hours worked. If a student enrolled for less 
than twelve credit hours or worked for more than twenty hours per week, the 
exemption would not automatically apply but would depend upon an admit- 
tedly subjective analysis designed to determine whether employment was 
merely incidental to enrollment. Many colleges and universities, and even 
some IRS agents, as Harding notes,'! thought that the technical advice mem- 
orandum established binding precedent to the effect that only if a student 
enrolled for at least twelve credit hours and worked for no more than twenty 
hours per week would the exemption apply. Moreover, many colleges and 
universities changed their social security tax withholding policies and in- 
curred unnecessary expense even though the “rule” motivating the changes 
was contained in one of the least authoritative of all tax sources.!? The result, 
though, is entirely understandable given the general unfamiliarity concerning 
the meaning of “authority” in tax law. An appendix discussing the meaning 
of tax “authorities” therefore seems necessary. 

Within the context of substantive tax issues, Harding leaves the reader 
convinced that he knows the subject and can be relied upon as an authorita- 





9. In my judgment, the best discussion ever regarding the nature of tax “authority” is 
contained in Sheldon I. Banoff’s, Dealing with “Authorities”: Determining Valid Legal Au- 
thority In Advising Clients, Rendering Opinions, Preparing Tax Returns and Avoiding Pen- 
alties, TAxEsS—TuHE TAX MAGAzinE, December 1988, 1072-1133. 

10. Tech. Adv. Mem. 93-32-005 (May 3, 1993). 

11. HARDING, supra note 2, at 112-13. 

12. See BANoFF, supra note 9, at 1130-31. See also Rev. Proc. 98-16, 1998-5 I.R.B. 19 
(Feb. 2, 1998) where the Service clarified the entire issue by stating, inter alia, that if a 
student enrolled for at least six credit hours at the institution at which he is employed, 
neither the institution nor the student will be subject to social security tax with respect to 
the employment. This ruling was issued after the publication of Harding’s text, but will no 
doubt be discussed in future supplements. Those schools that did not treat the technical 
advice memorandum as authoritative and therefore did not change their policies were not 
faced with the time-consuming and potentially expensive task of seeking refunds made 
possible by the issuance of Rev. Proc. 98-16. 
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tive secondary source. The discussion of the unrelated business income tax 
(“UBIT’”) is succinct, yet thorough. Harding devotes Chapter Three to many 
of the precise college and university activities in which UBIT issues arise. 
This is especially helpful because, as Harding correctly notes, the conclusion 
whether an activity is unrelated and therefore generates taxable income is a 
particularly fact-specific and subjective one. If there is no prior ruling in- 
volving the precise activity, counsel is forced to analyze the facts almost as if 
the UBIT statutes had been recently enacted. By cataloging some of the 
more relevant UBIT issues involving colleges and universities, Harding pro- 
vides a useful service. 


The same can be said with regard to the determination whether a worker 
should be classified as an employee rather than an independent contractor. 
That determination is made primarily by analyzing a particular worker’s du- 
ties and performance in light of twenty factors identified in Revenue Ruling 
87-41, which is reprinted in Harding’s Appendix B and unnecessarily again in 
Chapter Four of the book.'? As with the UBIT issue, Harding summarizes 
cases and revenue rulings pertaining to various scenarios, including those in- 
volving instructors and adjunct faculty, proctors, researchers, accountants, 
consultants, and even hair stylists. 


Much of Harding’s discussion is necessarily historical and already in need 
of updating. This is due not to any failing on Harding’s part, but simply to 
the ever-changing tax laws. For example, the UBIT approach to payments by 
corporate sponsors has been codified,'* although Harding’s discussion of 
Technical Advice Memorandum 91-47-007!° and Proposed Treasury Regula- 
tion section 1.513-4 (regarding corporate sponsorship payments, but never 
enacted in final form) are consistent with and quite helpful in understanding 
the new statute. Likewise, Harding’s discussion of the UBIT consequences 
of travel tours predates the issuance of Proposed Treasury Regulation section 
1.513-7 (regarding such tours as conducted by tax exempt organizations), but 
nevertheless captures the Service’s recently stated position and the actual law 
on travel tours and the unrelated business income tax. 


Noting that much of the discussion is already historical so soon after the 
publication of Harding’s book is by no means a negative criticism. The tax 
code is a cumulative body of law and no practitioner can understand the nu- 
ances or effects of any particular rule of tax law without understanding the 
historical context in which the rule came about. In important instances, 
though, historical context is conspicuously absent as is the case with Har- 
ding’s far too brief treatment of the prohibition against private inurement 
and private benefit.'° In all likelihood, Harding completed his first few drafts 
on this subject well before the enactment of intermediate sanctions in Inter- 





13. The discussion of the twenty factors in the text is an almost verbatim recitation of 
the factors in the revenue ruling reprinted in the appendix. 


14. ILR.C. §513(i) (1996). 
15. Tech. Adv. Mem. 91-47-007 (September 30, 1991). 
16. HARDING, supra note 2, at 191-95. 
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nal Revenue Code (“IRC”) section 4958.!7 And, as he explains, private in- 
urement rarely justifies the revocation of a college or university’s exempt 
status. As a practical and historical matter, private inurement and private 
benefit could therefore be ignored since revocation was the only remedy 
prior to the enactment of I.R.C. section 4958. With the enactment of I.R.C. 
section 4958, however, prudent counsel can no longer ignore either issue. An’ 
understanding of I.R.C. section 4958, which Harding also discusses too 
briefly,'® proceeds from a broader consideration of the purpose surrounding 
the prohibition against private inurement and the context in which private 
inurement has historically occurred. 

If there is one generic failing in Harding’s text, it is his apparent reluctance 
to state or adequately explain a position regarding unsettled or complex is- 
sues, about which in either case there are sufficient references from which to 
offer an opinion one way or the other. It is somewhat frustrating that Har- 
ding canvasses an issue with such thoroughness that the reader readily ac- 
cepts his expertise, but then fails to give his own conclusion in the absence of 
a definitive ruling or IRS guidance on a specific issue. It is equally frustrating 
when, as he does in some instances, Harding states a conclusion without suffi- 
ciently canvassing the relevant law or otherwise analyzing the issue. Whether 
it is a reluctance to state what should be the result with regard to a particular 
issue, or a failure to sufficiently state why a certain result is correct, Harding’s 
reticence deprives readers of his expertise. 


This is demonstrated in the first instance with regard to his discussion of 
alumni and whether they qualify as “members” for purposes of I.R.C. section 
513(a)(2).!? Even in light of case law providing a fairly understandable defi- 
nition of “members,” which Harding cites and discusses, he avoids giving the 
reader his own learned opinion as to whether alumni should be treated as 
such and therefore whether sales to alumni should be exempt from unrelated 
business income tax. Having demonstrated a well-versed knowledge of his 
subject, Harding ought to give the reader his informed policy positions on 
unsettled issues. Instead, with regard to alumni for instance, he informs the 
reader that “the status of alumni as a group that is sufficiently related to the 
school to avoid the unrelated business income tax is murky, and one can 
safely argue either side of the position without fear of being incorrect.”?° 


The opposite is also true in some instances. On occasion, Harding’s famili- 
arity with the subject results in sudden conclusions that do not leave readers 
confident that they share his understanding of the basic issue or conclusion. 
The following excerpt relating to the classification of instructors as employ- 
ees or independent contractors exemplifies the point: 





17. I.R.C. §4958 (1996). Regulations under IRC 4958 were proposed on August 4, 
1998. See Prop. Treas. Regs. 53.4958-0 through 53.4958-7, 63 Fed. Reg. 41486 (Aug. 4, 
1998). 

18. HARDING, supra note 2 at 195-98. 

19. Id. at 83. 

20. Jd. at 84. Earlier in the text, though, Harding hints that treating alumni as “mem- 
bers” might be the correct approach. /d. at 30-31. 
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An IRS ruling issued in 1970 provides a good illustration of how the 
distinction between an employee and independent contractor is applied 
with respect to instructors. The ruling involved two groups of music 
instructors. The first group, who taught classes for normal remunera- 
tion, [was] required to spend certain designated hours in the music con- 
servatory performing their duties and [was] treated as employees. The 
second group [was] treated as independent contractors because . 
[members of the group] . . . gave private lessons in a studio furnished by 
the conservatory, agreed not to teach elsewhere without the conserva- 
tory’s consent, and permitted the conservatory to retain a certain percent- 
age of the tuition charged by the instructor.”' 


It is difficult to discern from the quoted summary the factors that resulted in 
employment status for group one and independent contractor status for 
group two. Indeed, as Harding earlier explains, the requirement that work 
be performed on a college or university’s premises, and a worker’s inability 
to make his or her services available to other businesses are indications of 
control and therefore an employer-employee relationship. As a result, group 
two instructors arguably should have been treated as employees. Harding’s 
conclusion as to the holdings in the revenue ruling is accurate, but he neither 
sufficiently relates the facts nor captures the rational for the difference in 
treatment he seeks to exemplify. Thus, in this instance, the text leaves the 
reader more confused than enlightened. 


One other such example is contained in Harding’s assertion that even the 
nontaxable portion of a scholarship payment made to a nonresident alien 
must be reported on Forms 1042 and 1042-S. He acknowledges a common 
belief that such payments are not subject to reporting, but does not articulate 
an analysis for his conclusion that the belief is ultimately a “misconcep- 
tion.” The sole provision to which he cites, Treasury Regulation section 
1.1461-2, imposes a reporting requirement only for “items of income speci- 
fied in [Treasury Regulation section] 1.1441-2.”23 If anything, the necessity 
that the item of income be specified in Treasury Regulation section 1.1441-2 
lends support to the alleged misconception that reporting is unnecessary be- 
cause a qualified scholarship is not “specified.” In fact, the nontaxable por- 
tion of scholarships is excluded in Treasury Regulation section 1.1441-2(c) 
and I.R.C. section 1441(b). Therefore, the nontaxable or “qualified” portion 


of scholarships made to nonresident aliens need not be reported on Forms 
1042 and 1042-S. 





21. Id. at 102, discussing Rev. Rul. 70-388, 1970-1 C.B. 200 (emphasis added). 
22. Id. at 178, 245. 


23. Id. at 245. As with many provisions discussed in the text, and through no fault of 
Harding, the discussion of the withholding and reporting requirements predates the issu- 
ance of new regulations which occurred on October 14, 1997 and which will be effective on 
January 1, 1999. 62 Fed. Reg. 53,387 (1997). My analysis is made with respect to the old 
regulations since those are the ones Harding discusses. My conclusion would be the same 
with respect to the new regulations, but the limitations of space do not allow for a com- 
plete discussion of those regulations. 
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The real misconception results from a two-part misreading of Treasury 
Regulation section 1.1461-2(b)(1). First, the conclusion that reporting is re- 
quired with respect to qualified scholarships made to nonresident aliens ig- 
nores the initial hurdle that reportable income is the income “specified” in 
Treasury Regulation section 1.1441-2, as stated in Treasury Regulation sec- 
tion 1.1461(c)(1) (which is incorporated by reference into Treasury Regula- 
tion section 1.1461-2(b)(1)). Second, the conclusion misunderstands the 
meaning of Treasury Regulation section 1.1461-2(b)(1)’s second sentence 
that states: 


[An annual return on] Form 1042 is required to be made in respect of a 
calendar year, even though no tax was required to be withheld under 
such chapter during such year, if the withholding agent is required by 
paragraph (c)(1) of this section to make an information return on Form 
1042-S with respect to any payments made during such year. 


The conclusion that reporting is required with regard to qualified scholar- 
ships made to nonresident aliens apparently arises from the statement that a 
Form 1042 is required even if no tax was withheld from an item of income. 
But notice that the dependent clause in the quoted provision mandates an 
annual return when no withholding occurs only with respect to items which 
must be included on an information return under Treasury Regulation sec- 
tion 1.1461-2(c)(1). And, as proven above, that regulation mandates report- 
ing only with respect to items specified in Treasury Regulation section 
1.1441-2; qualified scholarships, being excluded from gross income, are not so 
specified. 


What about the phrase, “even though no tax was required to be with- 
held?” To what does that refer if it is not intended to cover all income re- 
gardless of whether withholding occurred? Conceivably, it might refer to 
qualified scholarships but only if one ignores the dependent clause which 
mandates an information return exclusively with respect to items specified in 
Treasury Regulation section 1.1441-2. The Service resolved the mystery, if 
indeed there was one, when it recently stated: 


[Under Treasury Regulation section 1.1461-2] any income subject to 
withholding must be reported on an information return on Form 1042-S 
and a return would be due irrespective of the fact that no tax was with- 
held (e.g., the beneficial owner claimed an exemption or the withhold- 
ing agent failed to withhold).”4 


The clear import of that statement is that items “subject to withholding” are 
not synonymous with items for which withholding actually occurs. This false 
synonymy leads to the erroneous conclusion that qualified scholarships, 
which are not subject to withholding,”> must be reported merely because such 





24. 61 Fed. Reg. 17,629 (1996). The quoted statement discusses the meaning of pres- 
ent regulations to which Harding cites, but is contained in the preamble to the proposed 
new regulations eventually issued in final form on October 14, 1997. See supra note 21. 

25. I.R.C. §1441(b)(1) (1996). 
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items are items for which withholding does not actually occur. Put another 
way, not all items for which no withholding occurs must be reported. Such a 
reading renders the “subject to withholding” requirement and parenthetical 
examples redundant. The examples in the parenthetical quoted above clearly 
indicate that reporting is mandated only when withholding on an item other- 
wise taxable — and therefore subject to withholding in the first place — is 
foregone because of personal status or individual behavior. Failing to with- 
hold on qualified scholarships results from neither, but solely because quali- 
fied scholarships were never subject to withholding. Thus, the nonqualified 
portion of a scholarship is subject to withholding,”° but withholding may not 
occur if the recipient claims an exemption granted by a tax treaty. In such a 
case, reporting is still required because the nonqualified portion was initially 
subject to withholding, even though no withholding actually occurred. The 
qualified portion, though, is not subject to withholding?’ and therefore it is 
not reportable irrespective of whether withholding occurs. While I am ut- 
terly convinced of the foregoing conclusion, the analysis cannot be subjected 
to Harding’s analytical cross-examination because he does not provide such 
analysis on an issue that even he admits is the subject of widespread 
confusion.”* 


The failures with regard to the articulation of policy opinions and justifica- 
tions of certain difficult positions are to be contrasted with those situations in 
which Harding clearly gives the reader the benefit of his advice and wisdom. 
Most of this advice and wisdom is obvious in the sense that good advice is 


always obvious but only after somebody bothers to mention it. For example, 
with regard to a college or university’s obligation to correctly administer a 
403(b) plan, Harding states: 


One final comment regarding the maximum exclusion allowance calcu- 
lation: The college or university employer is responsible for ensuring 
that the calculation is accurate. Many schools rely either on the insur- 
ance company vendor or the individual employee to make the calcula- 
tion, and the IRS has found in a number of audits that these third-party 
calculations have not been correct. Schools would be well advised to 
include an indemnity provision in their annuity contracts with the insur- 
ance company vendors to require the company to pay any taxes or pen- 
alties resulting from inaccurate maximum exclusion allowance 
calculations.?? 





26. ‘Treas. Reg. §1.1441-2(c). 

27. Id. See also, Rev. Proc. 88-24, 1988-1 C.B. 800 (“Scholarships awarded to foreign 
students that are not excluded from gross income are subject to withhholding under section 
1441.”). 

28. Other practitioners have also incorrectly asserted that qualified scholarships made 
to nonresident aliens are subject to a reporting requirement. See Laura Kalick and Rich- 
ard J. Locastro, College and University Nonresident Alien Update, 13 THE ExEMpT ORGAN- 
IZATION TAX REv. 963 (1996). 

29. HARDING, supra note 2, at 211. 
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Harding puts another fine point in a passage in the book regarding a college 
or university’s response to an agent’s request that it provide legal authority, 
in the midst of an audit, for a particular activity or issue: 


Most tax practitioners recommend that the school decline to provide 
legal positions of this nature because the background facts have not 
been fully developed; the school has not normally had a chance to fully 
prepare its legal position with respect to the issue; and the response to 
the issue may have an adverse impact on other issues not yet 
identified.*° 


The reflexive impulse is to do just the opposite, especially if counsel is confi- 
dent and the Vice President for Finance, for example, is feeling the stress of 
the audit and is in search of a quick victory as to any issue. Harding’s counsel 
of patience and caution make obvious sense because an audit, after all, is an 
adversarial process. Exposing a legal position too early, as Harding explains, 
deprives counsel of an issue-swapping position which is best asserted at the 
end of an audit when all issues are on the table. Moreover, exposing a legal 
position, even one thought to be unassailable, might only encourage an agent 
to search for additional facts that negate the correctness of the position. 
Thus, Harding’s apparently counter-intuitive advice is, upon proper reflec- 
tion, correct and valuable. 

It is easy to stand in judgment of a book the writing of which, as has often 
occurred to me, seems an impossible task. I imagine that writing a book such 
as Harding’s is akin to building a very large swimming pool. When, after 
considerable sweat and effort, the hole is finally dug, it is easy for others to 
say the hole should be deeper here or wider there, especially those who have 
not themselves labored in digging the hole. So it is with any critique of Har- 
ding’s book. Even with occasional imperfections, Harding’s book is a neces- 
sary predicate and indeed more than an adequate hole in which to build. 
And as with a swimming pool, after the hole is dug it is easy (as compared to 
digging the hole in the first place) to fill with all the accoutrements necessary 
to make whole the hole. Harding promises to complete his book with neces- 
sary supplements and it is obvious that upon such completion, the book can 
be the single most valuable source for college and university counsel seeking 
tax literacy. And it is also well to remember that the benefits of a completed 
swimming pool cannot be enjoyed without somebody first digging a hole. 





30. Id. at 254. 
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